
ATTORNEY GENERAL OF TEXAS 
--  

G R E G  A B B O T T  

November 17,2006 

Mr. Leonard V. Sehneider 
Ross, Banks, May, Cron & Cavin, P.C. 
2 Riverway, Suite 700 
Houston. Texas 77056.1 91 8 

Dear Mr. Schneider: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned D# 264954. 

The City of League City (the "city"), which you represent, received a request for information 
pertaining to a named employee. You state that the city has released some of the responsive 
infomation, with social security nnmbers redacted pursuant to section 552.147 of the 
Government Code.' You claim that the submitted inforn~ation is excepted from disclosure 
under sections 552.101,552.130: 552.136, and 552.1 37 ofthe Government Code.' We have 
considered the exceptions you clairu and reviewed the submitted information,' 

'Section 552.147(b) of the Government Code authorizes a governnientai body to redact a living 
persoti's social security n~iniber froni public release without the necessity of requesting a decision from this 
office under the Act. 

'We note that the reqiiestor excludes froni his request tile social scciirity nunibers. home addresses, 
and iio:iie teleplioiie r~iinibers of the named employee and her fanlily memhcrs. Thils. tliis info~matioii is not 
responsive to the instant request. Inforniation that is not rcspolisive to this request need not be released. 
Moreover. we do not address such infornialiolr in this nlling 

'We assume that the "rcpresentative sample" of records submitted to this office is tnily represetitative 
of the rcqi~ested records as a wiiolr. Spe Open Records Decision Nos. 499 (1988). 497 (1988). This open 
records letter does not reach and. therefore, does not authorize the withlioiding of any otlier requested records 
to tlie extent that tltose records contain substantially different types of infortnation tirail that submitted to this 
office. 
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Section 552.101 of the Govemmeiit Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses information made confidential by federal 
law. The submitted information includes W-2 forms. Title 26 section 6103(a) of the United 
States Code renders tax return information confidential. This term has been interpreted by 
federal courts to include any information gathered by the Intemal Revenue Service regarding 
a taxpayer's liability under title 26 of theunited States Code. hfallus v. Kolcilc, 721 F. Supp 
748 (M.D.N.C. 1989). Because the W-2 forms constit~~tc tax return information, the city 
must withhold this information under section 552.101 in conjunction with federal law. 

You claim that some of the requested information is excepted from disclosure under the 
federal Family and Medical Leave Act (the "FMLA"), section 2654 oftitle 29 of the United 
States Code. Section 825.500 of chapter V of title 29 of the Code of Federal Regulations 
identifies the record-keeping reqnirements for eanployers that are subject to the FMLA. 
Subsectioll (g) of section 825.500 states that 

[rlecords and documents relating to medical certifications, recertifications or 
nledic,al histories of employees or employees' family members, created for 
purposes of FMLA, shall he maintained as confidential medical records in 
separate files/records from the usual personnel files, and if ADA is also 
applicable, such records shall be maintained in conformance with AD.4 
confidentiality requirements[], except that: 

( I)  Supcrvisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations: 

(2) First aid and safety personnel nlay be infomicd (when 
appropriate) if the employee's physical or medical coiidilion rnigiit 
require emergency treatment; and 

(3) Govemmcnt officials investigating compliance with J'MI,A (or 
other pertinent law) shall be provided relevant information upon 
request. 

29 C.F.R. 825.500(g). Wc have marked the infonnation that is confidential under the 
FMLA. and must be \vitI~held on this basis iindcr section 552.101. 

Section 552.1 O I  also incorporates confidel~tialityprovisions such as iheh.?edical Practice Act 
(the "MPA"), subtitle B of title 3 of the Occupations Code. See Occ. Code jj IS 1.001 et seq. 
The MPA governs thc disclosure of medical records. Section 159.002 ofthe MPA pi-ovidcs 
in pal-t: 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged arid rrlay not be disclosed except as provided by 
this chapter. 

(b) A record ofthe identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives inforniation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consiste~it with the 
authorized purposes for which the infomiation was first obtained. 

Icl. 5 159.002(a)-(c). This office has determined that in governing access to a specific subset 
of infonnation, the MPA prevails over the more general provisions of chapter 552 of the 
Government Code. See Open Records Decision No. 598 (1991). Medical records mnst be 
released up011 the patient's signed, written consent, provided that the consent specifies (I)  the 
infonnation to be covered by the release, (2) reasons or purposes for the release, and (3) the 
person to whom the infor~iiation is to be released. See Occ. Code $ 5  159.004, ,005. Any 
subsequent release of medical records must be consistent with the purposes for which the 
governmental body obtained the records. See id 6 159.002(~); Open Records Decision 
No. 565 at 7 (1990). We have marked the submitted information that constitutes medical 
records. The city must not release that information uiiless it has authority under the MPA 
to do so, See Open Records Decision No. 598 ( I  991). 

The submitted information contains fingerprint infomiation that is governed by sections 
560.001, 560.002, and 560.003 of the Government Cocie, which are also encompassed by 
section 552.101 of the Government Code. Chapter 560 of tlie Government Code provides 
that a govnnmental body may not release fingerprint information except in certain limited 
circumstances. See Gov't Code $S 560.001 (defining "biometric identifier" to i~iclude 
fingerprints), ,002 (prescribing manner in which bionietric idcntifiersni~~st be maintained and 
circumstances in wliiclr they can be released), ,003 (providing t11at biomctric identifiers in 
possession of govemti-ic~ital body arc exempt from disclosure under Act). You do not infor111 
us, and thc s~ihiliitted ilifoi~iiation does not indicate. that scctioli 560.002 permits tlie 
disclosure of the sribinitted fingerprint infonnation. Therefore, the city [nust withhold this 
infor~~iation, wiiich we llave marked: under section 552.101 in conjunction with 
section 560.003 of the Governlue~it Code. 

Scciion 552.101 also encompasses the common law right of privacy, ~vliich protects 
iiiformatio~i if it (1) contains highly intilllate or e~iibarrassing facts, tlie publication of which 
\i,ould bc highly objectionable to a reasonable person, and (2) is not of legitimate concern to 
the public. Itlrlrls. Follrltl. 11. Te*. Iriiliis. ilrcidetlt Btl., 540 S.W.2d 668, 085 (Tex. 1976). 
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The types of information considered intimate and embarrassing by the Texas Supreme Court 
in Ztzciusti-id Fozdnchtion incltided information relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found 
that some kinds of medical information or information indicating disabilities or specific 
illnesses is protected under common law privacy. See Open Records Decision Nos. 470 
(1 987) (illness froni severe eniotional andjob-related stress), 455 (1 987) (prescription dnigs, 
illnesses, operations, and physical handicaps). 

Comrnoii law privacy also encompasses cerlain types of personal financial information. This 
office has determined that financial information relating only to an individual ordiiiarily 
satisfies the first element of the common law privacy test, but the public has a legitimate 
interest in the essential facts about a financial transaction between ail individual and a 
yovemiiiental body. See Open Records DecisionNos. 600 at 9-12 (1 992) (identifying public 
and private portions ofstate employees' personnel records), 545 at 4 (1 990) ("In general, we 
have found the kinds of financial information not excepted from public disclosure by 
common law privacy to be those regarding the receipt of governmental funds or debts owed 
to governmental entities"), 523 at 4 (1989) (noting distinction under common law privacy 
between confidential background financial information furnished to public body about 
individ~lal and basic facts regarding particular financial t~ansaction between individual and 
public body), 373 at 4 (1983) (determination of \vIiether public's interest in obtaining 
personal financial infomatioil is sufficient to justify its disclosure must be made on case-by- 
case basis). Thus, a public employee's allocation of part of  the employee's salary to a 
voluntary investment program offered by the employer is apersonal investment decision, and 
infonnation abont that decision is protected by com~non law privacy. See, e.g., Open 
Records Decision Nos. 600 at 9-12 (1992) (participation in TexFlex), 545 at 3-5 (1990) 
(deferred compensation plan). Likewise, an employee's designation of a retirement 
beneficiary is excepted from disclosure under the common law riglit to privacy. See Open 
Records Decision No. 600 at 9 (1992). I-Iowevcr, \vllcre a ti-ansactioil is funded in part by 
a governillental body, i t  involves the eiiiployce in a transaction with the governmental body, 
and the basic facts about that transaction arc not protected by comiiion law privacy. id. We 
have markcd the inforrt~atio~i that innst be withheld by thc city under section 552.101 in 
conjunction with cornriion lau. privacy. None of  tllc remaining infomiation at issrie may bc 
vvithhcld under section 552.101 on that basis. 

Section 552.1 17(a)(l) oftlie Goveniment Code excepts froni disclosure the home addresses 
and teleplionc numbers, personal pager numbers, social scc~irity numbcrs, and family 
mcinber iiiforination ofcilrrenl or for-merofficials or cmployces ofa goiremmcnia1 body \vho 
request that this information be kcpt coiifidential under sectioii552.021 of thc Goveiii~neiit 
Code.' Whcther a particular piece of inforniatioii is protected by section 552.1 17 must be 

"The Office of iiie Aito~iicy (ieneral \\.ill raise a iiiandatory exception like section 552.1 17 or1 behalf 
o f a  go\~esnmeirtai body, but ordinarily will no1 raise other exceptioris. Sec Open Records Decision Kos. 481 
(1987). 480 (19S7). 470 (1987). 
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determined at the time the request for it is made. See Open Records Decision No. 530 at 5 
(1 989). Thecitymayonlywithhold information undersection 552. I 17(a)(1) ifthe employee 
made a request for confidentiality under section 552.024 prior to the date on which the 
request for this information was made. If the employee timely elected to keep her personal 
information confidential, thc city must withhold the information we have marked. The city 
may not withhold thls information under section 552. I 17(a)(l) if the employee did not make 
a timely election to keep the information confidential. 

Section 552.1 30 of the Government Code provides in relevant part: 

(a) Information is excepted from the requirement of Section 552.021 if the 
infornlation relates to: 

( I )  a motor vehicle operator's or driver's license or pennit issued by 
an agency of this state; [or] 

(2) a lnotor vehicle title or registration issued by an azency of this 
state[.] 

Gov't Code $ 552.130(a)(l), (2). Accordingly, the city must withhold the Texas motor 
vehicle record infoi~nation that we have marked under section 552.130 of the Government 
Code. 

Next, section 552.136 of the Government Code provides as follows: 

(a) In this section, "acccss device" means a card, plate, code, account 
number, personal identification number, electronic serial number, inobile 
identification number, or other telecomrn~~nications service, equipment, or 
instrument identifier or means of account access that alone or in conjunction 
with another acccss device may be used to: 

( I )  obtain 111011cy, goods, services, or another thing of value; 01 

(2) initiate a transfer of f~lnds other than a transfer originated solely 
by papcr instrument. 

(b) h'ot\viihstanding any oilier provision oi'this chaptei-, a credit card, debit 
card, charge card, or acccss device n~imber that is collected, assembled, or 
inaintaincd by or for a governn~ental body is confidential. 

Gov't Code 5 552.136 Thc city must w~thhold the checking account number that wc have 
marked under section 552.136. 
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Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id $ 552.137(a)-(c). The 
e-mail addresses we have marked are not of the type specifically excluded by 
section 552.137(c). Therefore, unless theindividuals at issue consented to the release oftheir 
e-mail addresses, the city must withhold them in accordance with section 552.137 of the 
Government Code. 

In summary, the city rnirst withhold the following information under section 552.101 of the 
Government Code: (I)  the W-2 fomis in conjunction with title 26 section 6103(a) of the 
United States Code. (2) the marked information under the FMLA. (3) the marked medical . ~ ,  , ~ ,  

records, unless the city has the authority to release such records pursuant to the MPA, (4) the 
marked fingerprint information in coniunction with section 560.003 of the Government - .  
Code, and (5) the information we have marked under comlnon law privacy. The city must 
withhold the infonuation we have marked pursuant to section 552.11 7(a)(l), ifthe individual 
to whom the information pertains made a request for confidentiality under section 552.024 
prior to the date on which the request for this information was made. The city must withhold 
the information we have marked under sections 552.130 and 552.136 of the Goven~ment 
Code. The city must withhold the e-mail addresses we have marked under section 552.137 
of the Government Code, unless unless the individuals at issue consented to their release. 
The remaining responsive infoniiation must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenniiiation regarding any other records or any other circunistances. 

This ruling triggers iniportant deadlines regarding the rights and responsibilities of thc 
govemmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Codc s 552.301(f). If tlie 
governn~ental body wants to challellge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. It/. s 552.323(b). In order to get the f ~ ~ l l  
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Iri. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
govemmental body does 1101 c011iply with i t ,  the11 both the requestor and the attonley 
general have the right to file stlit against the govern~ncntal body to enforce tliis ruling. 
I(/. 5 552.321(a). 

IT this ruliiig requires thc govenilneiltal body to release all or part of tlie requested 
iiiformatio~i, thc governillental body is responsible for taking the i~ext  step. Based on the 
statute, tlie attorney gencrai expects that, upon receiving tliis ruling, the governmel~tal body 
will either release the public records pro~nptly pursuant to sectioii 552.221(a) oI' the 
Government Code or file a la\vsuit challc~lging this ruling pursuant to section 552.324 ofthc 
Coveninieiit Code. If the govemrne~ltal body fails to do one of these things, then the 
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requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.uas Dep't of Pub. Safety v. Gllbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforn~ation triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, tile attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, om, I. a s l / ~ ( ~  
Tamara L. Harswick 
Assistant Attorney General 
Open Records Division 

Enc. Submitted docunlents 

c: Mr. Mile Carnalian 
Ra~vitscher & Carnahan, L.L.P 
440 Louisiana, Suite 1500 
Houston, Texas 77002-1691 
(W/O enclosures) 


