
ATTORNEY GENERAL OF TEXAS 
-. 

G R E G  A B B O T T  

Ms. C a y  Grace 
Assistaiit City Attorney 
City of  Austiii Law Departmelit 
P.O. Box 1088 
~\iistiti, Texas 78767-9328 

Dear Ms.  Grace: 

Youask\~lhethercerrain infornratiol? is subject to required public disclosrirc i i i~der  tlie Public 
lt?ihriiiation Act (the "Act")? chaprcs 552 o f  the G~\~ei.iiil?cilt Codc. Your I-eqitest was 
assigned ID# 265252. 

Tile City of A~istiri ((lie "city") receiveil a sequcst for nil i - ec~~rds  coiicci-iiing si)eciiied 
, ~ .  iii\,vstigations by, and tlcicri~riii;ltions l i~adc ,  i n  coiisi~ltatio~i \villi, oi- hi., ihe Austitr \1'~!lei- 
Utility." Yoii ciciiir~ tlmt the siibinittcil inibrmation is csccplcd ii-oil? iiisclositi-c under 
section 552.107 of tile (3overniiicnt Code. \Ve have coiisiiiercd llie csccpiioil yoii claiin and 
re\riewed the submitted i.epresei~tative sample oi'infori~ratioil.' 

liiitially, we  note tIi:ii poi-tioils of the s~ibiiiitted inforii1;ltiotl arc subject to r c q ~ ~ i r c d  public 
disclosi~re unticr scctioii 552.022 oft l ic  C;o\~erniiictit Codc, \vliicli provides ii? rciev;iiit pat-1: 

' ~e assuiric rli;il tile :eprcsci~r:itii c s;iiiijilc of :cco:d? si!l>iiii~rc~i to this oltiw is 11.1114. r e ~ ~ r c s c ~ l t ~ i t i v c  
of tiic i-eiliicstcd records as a \vlioic. See Oi~cri itccoi~is Ilccisio~l Yos. 40') ( i 9 S S ) .  497 (iOSS1. 'Yliis tq~cil 
rec<,:cl,j 1ci1i.i- iloi.. inor icuci,. ;itid ti~ciciiiic iiocs 1101 ;i:i:i!t~ri/c tlic ) \ . i i ! i ! i ~ i i i i ! ) ~  o!: ;!I!! otlii'i. ~ C ~ I I C S ! ~ I ~  iei.o:ds 
to tile Cxiellt !11;,l t!iosc rcct>:i!s c~>iiI:l111 s ~ ~ t ~ s ! : i i ~ I ~ ; ~ l i ~  d ;<lk ix~i l  l)pcs c ~ ~ i f i ~ ~ ~ r , i i ~ ~ l i ~ ~ ! i  [ I I ; I I I  tila! s t~l~~ll i ! lc~i  lo !llis 
uliicc. 
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( I )  a conipietcd report. audit, e\,aluation, or investigation made of, 
for, or by a governmeiitai body, except as providetl by 
Section 552.105[.] 

Gov't Code $ 552.022(a)(l). Tile snbmitted iiiforiiiation coiitaiiis coiiipictctl repoi-is iirride 
for the city. A coiliplcted report tirider seciioil 552.022 must be released iriiless it is 
coiificiei?tial under other law or esccpicd ii.ul11 tiisciostii-e trr~dcr secrioii 552.10s oi' ilie 
Govei-iiiiieii~ Code. Yoii cl;iiii? 11i;i: tile inforiiiatioii at isstic is exccptctl ii-0111 disclosiii.~ 
i~iitlcr sectioii 552. 107 o f ~ l i e  Go~ci-iiiiiciit (:oiic. I~loisc\ ci-. scciioii 552. 107 is ~i tlisi'i-ctioiiai') 
esccpliori L O  t l i s c l ~ s ~ ~ i - e  that protects a govci-iiiiieiitai boiiy's iiiter-csts aiid is tiicsci'oi-c iiot 
other law that iiiahes ini'orriintioii esprcssly coriiidcntial ktr purposes ofsectioii 552.022(a). 
.Set, Open Records Decisioii So .  676 (2002) (~overiiiiiciitai body iiiay ivaive 
section 552.107); see i11.so Opcii Records Ilccision No. 665 at 2 11.5 (2000) (tliscrclioiiai-y 
exceptions gciiei-ally). I-lo\\,er.er-, the Texas S L I ~ I - e n i e  Court lias lield that tlie Tesas R~ilcs of  
E\~iclei~ce ni-e "otlicr la\v" \vitliin lire ineaniiig of  sectioii 552.022 of  iiie Govemiiient Coiie. 
See 111 r e  C'ig~(~/'Ge~~i;.,.c~uii~ii. 53 S.\iJ.3iI 328. 336 ('Yes. 200 1). Tlie ;iitol-iiey-clieiir lpriviiegc 
is also foiiiid at I-iiie 503 of tlie Tesas I<iiics o f  IZvicieiicc. Tlicrci'orc, \ye ~vi l l  address yotic 
cii-g~iriie~its ti1i0er I - L I I ~ '  503 foi- tile iiilbrinatioii siii>jcct to scctioii 552.022. 

IZ~ile 503 of tile Tesas R~i lcs  of  E\sitlciice pro\.ities: 

A clieiit has a 111-ivilege to rciiise to tiisclose aiid to prevcnt ;lily oilier j>ersoii 
fionl disclosing coiilidential conini~liiicatioiis incidc for tlic purpose of 
f' a~illiatiiig - '  . the rciidition of jirofessioiinl iegal services to tile clieilt: 

( A )  ber\vceii tile clicni or a repi-eseritative o f  tile cl ici~l  ;!i?i! tlic 
clieiit's la\vyer or ii rcprcseiitative of tlie la\vycr; 

( C )  by tlic cliciii or n i-ci~i~csciiit!ti\.e of i l ~ e  ciieiil. or riic cliciil's 
l y e  o 1 r c r s ~ i t ~ t i c  of' tlic I ivycr.  to a lai$.yei- o i  ;I 

I-eprescntaiivc o f t i  l;t\vyer rcprcsciiti~ig aiiotlici- party i i i  n pciitlin: 
aciioii and coiicci-iiing 21 iiiatici- oi'coiiiiiio~i intcl-est t1lciciii: 

(D) bcttvecn represcnt;ivcs oi'lhc cliciii or bct\vecil ilie cliciii nriil 
21 I-cprcseiit;itivc oSiIrc eliciii: oi- 

T r s .  R. EVii) .  503(h)(l) .  A coi~iiiii~iiic;itioii is'~cont~iiei11i~iI" if-iiot iiitcritieii to be iiiscloscd 
to tliird persor~s oilier tilaii tliose ro iviioiii tiisciosi~i-e is niadc i l l  iiirthci-aiicc of'Llic rciiditioii 
of p~.oi'cssioiiai legal services to tile cliciit or. tliosc reasoi~~ibly iiecessary for \lie i~iiisiiiission 



\Is. Car) Grace - Page 3 

of tlre coitinicinication. Id. 503(n)(5). Thus, in order to \vithhold attorney-clieiit privileged 
iiiforiiiation fi-om disclosure under riile 501, a governnienlal body 111iist: (1) slio\v i11;1i tlic 
doc~iiiicnt is a co~nmiinication transmitted between priviicgrii pnrtics or i-c\.cals a 
coiifidential conimiiiiicntion; (2) ideiitify tiic parties involved i i i  tlic coiiiiliiiiiicatioii: niiil(3) 
sl~o\v tli;it tile con~iii~i~iicatioii is coiifit!ei~tiaI by esl>!aiiiirig tliat it \\.;is iiot iiiiciiili.ii io i-ie 
disclosed to third persoils and tliat i t  \v;is matie i i i  tiirtliei~aiicz ol'rlie rciiiiiiion of ~-iroii.ssioiial 
legal sci-\.ices to the client. Upoii ;I dcnioiistraiio~i of  all tlil-ee I~ictors. tile i~iforiti~iiioii is 
privileged and confidential under ~ x l e  503, provided the client has 1101 waived tlic privilege 
or the documciit does not fall within the pcirview of  the exceptions to the privilege 
eni~merated iii rule 503(d). Pittsbirrgii Coriiiiig Cotp. 1: Cii/tl~i,c/i, 861 S.W.2d 423, 427 
(Tex. App.-I-Iouston [14th Dist.] 1993, no wi-it). 

Yoii state tliat the suhniittcd iiifo~~niatioii coiisists of co i~~r i?~~i i i ca t io~ i s  hct\vcci-i ;inti niiio~ig 
. .. 

:issi~~;iiii  city ntioriicys. tlic ~iiayoi-, cii! ctiiiiicil I I I ~ I I I ~ ~ I . ~ .  ;iiiii tlic ii!! ii);iiiii~cr 5 d l  1 ice t11;ii 

!\.c~.c !i?:~ilc for t l ~ e  l>i~rj>i?sc or ~-ctiiicri~ig lcstil ser\.iccs to tlic tit!.. 'I'OLI s[;!tc !11;it tlicsc 
c o i i i ~ i i c ~ i ~ i c ~ ~ t i o ~ ~ s  ti,efe i~~ te i~ i l c t l  lo be co~ i i i t i e~~ t i~ i l .  ;111(l llitit eo~it icfc~~ii~ll i[y 1i:is 1>ec11 
riiaii~tained. Rased on your reprcsciit:itioiir acid our rc\:ic\v of the iiifoi-iii;itioii at issue, \ve 
:igi:ee that tile infonilation siibject to section 552.022 is proleeled by the ;~tioriiey-client 
privilege. We tI1creSo1-econcli~de tliecity may \\,ithiiold this infoi-iiiatioii pitrsua~ir to I-clic 503 
ol'tiie Texas Rules of  Evidence. 

c ~ i o \ \  address yoill- argiilireiits for the r e i i ~ i i i ~ i ~ g  sc~hi~i i t~ei i  iiihl-iii:itioil. 
Sectiori 552.107(1) of tlic Govci-~iiiieiit Code pi-otects iniiiriliatio~i cuiiiiiig \ r i t l ? i i i  ilrc 
attorriey-client l~rivilege. M'lien assel-ting tlie attoi-ncy-clicntprivilegc iinclcr sectioii 152.107, 
a ~ovci-ii~iierital body lias thc biirdcii oi'pro\,iding [lie necessary S~icts to de~ l i~~ i s t l - a t c  the 
e l e n ~ e ~ i t s  of  the privilege in order to \vitl~liold tile infoi-mation ;it isscie. Opeii llccords 
Decision No. 676 at 6-7 (2002). First, a gavel-nii?eittal body i?iust dciiio~istr;itc t l~ai  the 
inSorm:ition co~istitcltes or dociiiiiei?ts a coiilniuiiication. Irl. at 7. Sccoiid, the 
coii?n?i~nication iiicist liave been iiinilc "for the prirposc of fiiciliiating tlic reiiditioii o f  
professioiiai Iegril sel-vices" to the clieiit govei.iimental body. T i x  It. f:\.ir?. SO?( h ) (  : ). The 
i ~ r i ~ i l c g e  tlocs not apply \\,lien ;ill ailortic)' or rcp~-esei?t~iti\.e is involved i i i  o r i i c  cal~ncity 
otliel- tiiaii tiiat oi' 1~iovidiiig or- i;icili!;~iiiig professional icg:il scrvices to 111c cliciit 
g--o\~ci-iiiiic~~t:il body. /I! I.(, 7L2.1.. F~II.~IIL,~;S /11,s, E.Y~. /J , ,  990 S,\V,2<1 3 3 7 .  34(1 ( 're&. 
.?~>~-i.---Tcz;irkaii;i 0 i .  procrciliiig) (attoriiey-client priiiiegc t1oi.s iioi I ii' 
:ittori!c)' acting i t ?  capaciiy otlici. tliai? that oi'nltoiiiey). ~;ovci-ii~nciit;~l attoi-iic).s oilcii : t i t  i i ?  

cn1,acities o t i~cr  than tiiatof prokssioiial legal coiinsel, siiclr as adiiiiiiistratol-.;. iii\.csiigritors, 
or niaiiagcrs. Tlii~s, tlic ilicrc liict tliat ii cori?niiinication ii?volvcs ail ;rtloriicy k > ~ -  tlic 
fovcriiniciii does iiot dciiioiis!r;ite iliis clcinent. Tliii-ci, the !pri\,ilcgc ;il>pIi~:s (111ly to 
cor?ii?iiil?ic:iiio~is hutivccii or aiiioiig cliciils, cliciit rcprcsciilntivcs, l;i\v)crs. :itit1 I : I I \ . ~ c I -  
rcpi-esc~it;iiivcs. TIS. K. Evii). j03(h)(  I ) (A) .  (13). (C'). (D), ( E ) .  -Sl~~is ,  :I govcriiiiie~iti~l bod!. 
iiiiisi iilbl-111 tliis o!iicc of'tlic ideiitiiics tiiid c;ipacitics of tile i~~il i \~i~Ii i : i ls  to \vIioiii each 
coi~~iiiiii~ic;itioii at issiic lias bccii 11i;ide. Lastly, the attoi-iicy-clieiir pri\.ilcge i i j p l - i l i ~ , ~  only to 
ii i.oi!/ii/eiitioi coiili1iiiiiicatioi1, it/. 503(b)(l) ,  iiieani~ig it was "iiot intciidct! ti) be tliicloscti 
to tliirii pc~-soiis o t l~er  t11aii tilose to 1) lioiii disclos~ire is i-ilade i i i  fill-tilcrai~ce oi'tlic rciiiiitioii 
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orpi-okssioiiai Ieyal services to tliecliei~t or  tliosc reasonably necessai-y foi- tl-ie ti-ansiiiission 
of tlie coiiiii1niricatioii." It/. 503(3)(5). 

\\?hctlier a co~~ii i i~ii i icat ioi~ I I I C ~ ~ S  illis dciiiiitioii dci)ends on tile inteiit oftlie pai-ties iiivoI\.cd 
at tlrc tiine tile iiifomiiition was coiiui~iiiiicated. O ~ h o r ~ l r  L: .JoIi~~.soii, 953 S.\V.2d 180, 184 
(Tes .  Alip.-Waco 1997, no ~vrit).  Moreover, becaiise {lie clieii: may elect to \v;iive the 
privilege at any time, a governmei~tai body nicrst explain that tile confidenticility oi' a 
coiiimunication has been maintained. Scclio~i 552.107(1) generally excepts an entire 
comiuiinication that is demonstrated to be protected by tile attorney-client privilege ciiiiess 
otlierwise waived by the goverrimeiital body. Sce i(11ie 1,. DeSiirizo. 922 S.\\'.2d 920. 923 
(Tex. 1996) (pri\,ilegc euteiids to eiitire coiiimiinicatioii, iiicliiding fiicts coiitaineti ilicr-ciii). 

As  iioted above. yoti state tlicit tlie siibiiiiited iiifoi-~nation coiisists of conininnicatioiis 
beliveei~ and aillong assistai~t city attoi-neys, tlic mayor, city co~iiicil iiieritbei-s, niii l  tile city 
manager's oftice that \\,ere made for tlic put-jiose of rendering legal ser\,ices to the city. I'ou 
state that these comnitinications were intended to beconfidential, and that corifidentinlity has 
been ii~aiiitained. Based oil your representations and our review o f  the ii~foriii;ttioi~ at issue, 
\vc agree that the remaining subii1itted information is protected by tlic attot-tie).-clieii: 
privilege. We tliei-efoi-ecoiiciiidc tliecity iii;iy \vitlilioid the reiiiaiiiii~gsiibii?itteii iillhi-m:ition 
piirsiiaiit to sectioi~ 552. I07 oftlie Go\ei-iiiiiciil Code. 

lii siiii~iii;ii.).. tlie city iliiiy \vitirliolii ilic ii~foriiiatioi~ su1,jrc: to sectioii 552.021 of tile 
Govci-~iiiient Code ~ii idcr Rille 503 oftlie Tcsas l<ules ol'E\,ideiice. TIic city i11ay \vitliliold 
tile reniaitiiiig siibmitted iiiformation under sectioi~ 552.107 of  tile Govei-i~ment Code. 

This 1ettel.i-iiling is limited to the particiilar records at issue in this request anti liiiiitccl to tlic 
facts as prcscntcd to 11s; tliei-eibrc, tiiis I-cili~~g must not be I-elicd upoii as a prc\,ioiis 
iietei-ii?inatioi? rcgirdiiig any other I-ecords oi- aiiy othei- circiiiiistai?ces. 

Tiiis i-iiliiig triggers iiiipoi-tniit tieiitlliiirs rc~:irdiirg the rights and rcs~>oiisibilitics of' tlic 
goveriimeiitnl botiy aiid oftiic i-cqiiilstoi-. 1;oi. ex;iiiipIc; govei-iii~ieiital bodies ;ire 111-tiliihitcd 
fioiil :isking the attorney general to rzconsitier this riiliiig. Gov't Code 8 552.301 ( I ) .  I f the 
go\~criiii~eiital body wants to clralicnge this ruling, the govcmiiieiital body I I ~ L I S I  appeal by 
filiiig stlit in 'Travis Coiinty ~vitliin 30  calendar days. Id .  5 552.3243b). 111 order to get the 
i i i l l  beiietit of s~ ich  an appeal. tile gouel-i~iiiciital body mcist file suit witi~in 10 caleiidai.days. 
Ici. $ 552.353(b)(3), (c). If tlie govci.i?niental body does iiot appeal illis 1-ciIii1g and tlie 
govei-iiilieiital body docs iiot co~np ly  witli it, :lien both the rcqiiestoi- and the attoriicy gci~eral 
liove tlic irislit to file siiit n$;iiiisi tlic gave!-i-iiiieiital body to ciiforcc this i-iiiiiig. 111. 
$ .552.321(~). 

if tllis riiliiig I-eqirii-cs tile go\~ci~ii!~ieiit;ii body to i-cle;isc ail oi- p~ii-1 of' thc I-cqeicslcti 
iiifoi-iiintioii, tile govei-nrnciitai body is rcspoilsibie for taking tile iiext stel,. H;iscii oil tlic 
statiile, [lie attoi-iiey gciiei-ill expects that, tipon I-cceivirig this riiliiig, tlie govcniniciital body 
\ \ . i l l  eitlicr release ti i t  piiblic records promptly pursuant to scctioii 552.221(n) of tile 
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Government Code or file a Ia\vsuit challengiiig this ruling pursuant to sectioii 552.314 of  tile 
Governliient Code. If tlle goveini11ental body fails to do one of these things. {lien the 
requestor should report that failiire to tlic attorney general's Ope11 Governrncnt l-lotline, toll 
fi-ee, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruiiiig requires or permits the governmental body to withliold all 01- some oi'tlie 
req~iested inibri??atioii, tlie reiquestor caii appeal that decisioil by s i i i n ~  tile go\.cri?nieiital 
body. I t / .  $ 552.32 1(a); Tacis  Llep 'i o/'Piih. Siij2ty v. Gi/bi;liiflz, 842 S.LV.ld 408, 41 I 
(Tes. Al~~>.--.\t~stii~ 1992; no Ivrit).  

Piease reiireiiiber that ~irtder the Acr l i l t  I-elcase of  iilformatioi~ triggers cci'taiii procetiiires 
for costs aiid charges to the requestor. If records [Ire released in coiripliance \\,it11 this riiliilg. 
be stire that all charges for the iiiformatioii are at or below the legal amoiints. Q~iestioils or 
complaints ahout over-charging Intist be directed to Hadassall Schloss at tile Office of' tile 
Attorney General at (512) 475-2497. 

if the govci-1111ieiita1 body, the reqiiestor, or a1ijl other pel-son has q~iestioiis oi- coil~inciits 
ahout this ruli~ig, they may coiitrict our of'lice. Altho~igl~ tl?ci-e is ilo srarLiiory rlc~idliiie foi- 
coi~tnctii?g us, tile attorney gciici.ai prefers to receive ally comiirci~ts tt-itlliii I0 caleiitiar <\:I?..; 
of tile date of tliis r~ili i~g. 

Sincerely, 

Ciic. S~ihii?itted documei~ts 

C :  Ms. h'lnry Tuckci- 
3224 I'arlc I Iilis Ilrive 
Austiii, Texas 78746 
( \ d o  ellclos~lres) 


