
G R E G  A B B O T T  

November 2 1,2006 

Ms. Lisa Villarreal 
Assistant Attomey General 
Assistant Public Information Coordinator 
Office of the Attomey General 
P.O. Box 12548 
Austin. Texas 7871 1-2548 

Dear Ms. Villarreal: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 265155. 

The Office of the Attomey General (the "OAC") received a request for information 
pertaining to its settlement with State Farm Mutual Automobile Insurance Company ("State 
Farm") concerning the branding of vehicle titles. The OAG has released some information 
and asserts the remaining information is excepted from disclosure under sections 552.107, 
552.111, 552.117, and 552.137 of the Government Code.' We have considered the OAG's 
arguments and have reviewed the subiiiitted sample of inf~rmation.~ 

'The OAG asserts the information is protected under section 552.101 of the Govem~nent Code in 
conjunction with the attorney-client privilege pursuant to Texas Rule of Evidence 503 and the work product 
privilege pursuant to Texas IZule of Civil Procedure 192.5. Section 552.101 excepts from disclosure 
"information coiisidcred to be confidential by law, either constitutional, stahltory, or by judicial decision." 
Gov't Code 9 552.101. It does not encompass tile discovery privileges f o u ~ ~ d  in these rules because they are 
not constitutional law. statutory law, or judicial decisions. Open Records Decision No. 676 at 1-2 (2002). 

'We assume that the "represeiitative saniple" of records submitted to this office is t n~ ly  representative 
of the requested records as a \%,hole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and tl~erefore does not authorize the withholding of, any other requested records 
to the extent that those records cosrtain substantially different types of iilfoimation than that submitted to this 
office. 
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Section 552.107(1) protects information that comes within the attorney-client privilege. 
When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See Open Records Decision No. 676 at 6-7 (2002). First, 
a governmental body must demonstrate that the information constitutes or documents a 
communication. 161. at 7. Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client govemme~ltal body. 
See TEX. R. EVID.  503(b)(l). The privilege doesnot apply when an attorney or representative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. See Irz re Texas Farmers Ins. E.xclrch., 990 S.W.2d 
337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not 
apply if attorney acting incapacity other than that of attorney). Governmental attorneys often 
act in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. See TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, a governmental 
bodvmust infonn this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a cotzfi~lenfiul cornmu~~ication, id. 503(b)(l), meaning it was "not intended to be disclosed - 
to third persons other than those to whorn disclosure is nlade in furtherance of the rendition 
ofprofessional legal services to the client or those reasonably necessary for the transmission 
of the communication." Id. 503(a)(5). Whether a communication meets this definition 
depends on the intent of the parties involved at the time the information was communicated. 
See Oshorne v. Johtzson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). 
Moreover, because the client may elect to waive the privilege at any time, a governmental 
body must explain that the confidentiality of a cornm~lnication has been maintained. 
Section 552.107(1) generally excepts an entire corn~nunication that is demonstrated to be 
protected by tfie attomey-client privilege unless othem~ise waived by thegovernn~ental body. 
See Ifzrie v. DeShnzo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, incl~tding facts contained therein). 

The OAG explains the comm~~ilications in Exhibits I3 - E are confidential coin~llullications 
among OAG attorneys and the staff that were made in furtherance of the rendition of 
professional legal services. The OAG states these cornmunications were intended to be 
confide~~tial and tllat their confidentiality has been maintained. After reviewing the OAG's 
arguments and the subrnittcd inforn~atioli, we agree that Exhibits B - E constitirte privileged 
attorney-client communications that ihc OAG may withhold under section 552.107. 
Because section 552.107 is dispositive, we do not address the OAG's other argu~i~ents for 
Exhibits B - E. 

Kext, the OAG contends thc private e-mail addresses in Exhibit F are excepted fronl 
disclosl~re under section 552.137. Under section 552.137, a governmental body must 
withhold the e-mail address oEa member ofthe general public, unless the individual to whom 
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the e-mail address belongs has affirmatively consented to its public disclosure. See id. 
5 552.137(b). The OAG states the individuals havenot affirmatively consented to the release 
of their e-mail addresses contained in Exhibit F. We agree the OAG must withhold the 
private e-mail addresses it and we have marked pursuant to section 552.137. 

Lastly, the OAG states because State Farm may have an interest in withholding Exhibit F, 
it notified State Farm of the request pursuant to section 552.305 of the Government Code. 
Gov't Code $552.305 (permitting interested third party to submit to attorney general reasons 
why requested information should not be released); Open Records Decision No. 542 (1990) 
(determining that statutorypredecessor to Gov't Code $ 552.305 permits govern~~~ental  body 
to rely on interested third party to raise and explain applicability of exception in Open 
Records Act in certain circumstances). Because State Farm did not submit arguments in 
response to the section 552.305 notice, we have no basis to conclude that State Farm's 
infonnation is excepted from disclosure. See Open Records Decision Nos. 639 at 4 (1996) 
(to prevent disclosure of commercial or financial information, party must show by specific 
factual or evidentiary material, not conclusory or generalized allegations, that it actually faces 
competition and that substantial competitive injury would likely result from disclosure), 552 
at 5 (1990) (party must establish prima facie case that infonnation is trade secret), 542 at 3 
(1990). Thus, the OAG may not withhold the remainder of Exhibit F. 

In summary, the OAG may withhold Exhibits B - E from disclosure under section 552.107 
and must withhold the private e-mail addresses it and we marked in Exhibit F under 
section 552.137. The OAG nlust release the rest of Exhibit F. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney geiicral to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the govcrnn~ental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of such an appeal, tile govemmental body rn~ist file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governlnental body does not appeal this niling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against thc governmental body to enforce this r~iling. 
Id. 5 552.321(a). 

If this ruling requircs the govcrnrncntal body to release all or part of the requested 
infon~iation, the governmental body is rcsponsiblc for taking the 11cxt step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govemmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsirit challenging this ruling porsuant to section 552.324 of the 
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Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental hody to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
hody. Id. $ 552.321(a); Texas Dep't of Pub. Stfety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, he 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althocigh there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

Enc: S~tbn~itted documents 

c: Mr. Joe I<. Longicy Mr. Clai~de G. Szyfer 
Law Offices of Joe I<. Longley Stroock & Stroock & Lavan, 12LP 
1609 Shoal Creek Blvd., Suite 100 180 Maiden Lane 
Austin, Texas 78701-1022 Kew York, New York 10038-4982 
(W/O enclosures) (wlo enclosures) 


