
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

November 28,2006 

Ms. Arnaiida M. Bigbee 
Flenslec, Fowler, 1-Iepwortli & Sch\vatrz, L.L.P 
Burleso~i Indepe~ident Sciiool District 
306 West 7"' Street, Suite 1045 
For? Worth, Texas 76 102 

Dear Ms. Bigbee: 

You ask whether certain infornlation is si~bject to reqiiired public disclosure ~111der the Public 
Infor~ilation Act (the "Act"), cliapter 552 of the Government Code. Your request was 
assigned ID# 265526. 

The Burleson Illdependent School District (the "district"), whicli you represent, received a 
request for itifomiation regarding a nanled student in the district, inforniatioii regarding a 
named district voliii~teer, inibrnmtioil regal-ding a specified scilool activity, and any 
investigatioii conceniing iiijiirics to district st~iderits on sponsol-ed field ti-ips witl-rin the last 
five years. Yoii state the dist~.ict 11as rcleased some inforinatioii biit y o i ~  clairii that the 
subniitted iiiibriiiation is excepted Sroiii disclosure iindcr scctions 552.101. 552.103, 
552.107, 552.108, 552.1 1 1 ,  552.135. anti 552.137 of tlie Govci-nnlciit Code.' We have 
considered tlie cuccptions yon c ia i~n and i-e\.icxed the subnlitted ii-iiormatioii. \Vc havealso 
considered co~iiiiients siihiiiitictl by tile i-ccjircstoi-. Sr~c Gov't Codc S 552.304 (providing 
tl2at inlerested party may s~ibniit comiiients stating wliy infoni~ation sllould or s l l o ~ ~ l d  not be 
released). 

First. we note that recently, tile Uiiilcd Stc~tes Departniciit of  Education Fan-rily Policy 
Coiiipliaiice Ofjicc (the "DOI!") iiifornied this office that tlic 1:aniiIy Educatioiial Rights and 

'rlltl~oiigli yoii iiiirinily siiiscd scciioiis 552iOZ :iild 552.1 17 of tile Govci-ii;iiciit Codc, yoii Iiave 'not 
si~biiriited ;iiiyai-giimciitsi-cgairiiiig t l i i . a ;~p l i cah i l~ i yo~ i l~csccxce~~t io i i s  iioslisvcyoti idenri tied aiiy infoi-iiiiition 
yoii scck to ivithlioid i~iides thzsc exceptions. 7Iicsciosc, \vc assiiiiic yoii ino longcs asscst tlicic exceptioiis to 
disclosiii-c. See Goi,'t Code $9 552.301, .302. 
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PI-ivacy Act ("FERPA"), 20 U.S.C. $12328, does not permit state and local edticational 
authorities to disclose to this oflice, without parental consent, unredacted, personally 
ideiitifiable information contained in education records for the purpose of orir revietv in the 
open records rulin:: process under the Priblic Inforniation Act (the "Act"). Consequeiitly, 
state and local ed~tcational authorities that receive a request for education records from a 
member of the public under tlie Act must not submit educatio~i records to t l~is  ofiice in 
unredactcd form, that is; in a foi-111 i t ?  \vliicli "personally identifiable ii?ibi-ni:itioii" is 
disclosed. See 34 C.F.R. 5 99.3 (delining "personally identifiable inlor~iiation"). Yoii 1rai.e 
submitted, among other things, rcdacted ed~icatioir records for ocir revie\\,. Because our 
office is proiiibited froin rcvie~viiig tliescecl~~ci~tioii recoi-ds to tletei-!nine \vi?ether aj?j?ropriate 
redactions under FEJlPA have bceii made. we will not address the applicability of FERPA 
to any o f the  submitted records. Such deter~iiinations liilder FERPA must be iiiade by tlie 
ediicatiotial authority in possession oftlie education records.' We will, however, address tlie 
applicability of the remainiiig ciaililed exceptions to the siibr-nitted informatioii. 

Yoii claim 1111 of the siibinittcd infornlation is excepted under section 552.103 of tile 
Govemment Code. Sectioii 552.103 provides in rclevailt part as follo\\,s: 

(a) Inforn~atioii is excepted fi.oiii [reqi~ii-ed public disclosrrre] if i t  is 
infortnation relating to litiyatioi~ o f  a civil or  criininal nature to whicli the 
state o r  a political subdivision is or niay be a party or to which an ofiicer or 
employee of the person's office or employment, is or iiiay be a party. 

(e) Iiifoi-iliatioil rciaiing to litigation i~i\~olviirg a govcr~iiiieniai hod? o r  ;In 
oflicer or cn?ployee of a ~ovei-i~iiiciii;rI body is exccliicd fi-oiil disclosiii-c 
uiicler Subsectioii (a) only if tiic litig:itioil is pciidicig or reasonal~ly 
ai~ticipated oil the datc that the I-equestor cipplics to tlic officer hi- pithtic 
information for access to or duplication oi'the illfor-niation. 

Goi ' t  Cotle 5 552.103(a), (c). A gover~iincntai body has tlic biirdeii of  providing relevant 
i;~cts atid docu~iiei~ts to show tiiat the seciion 552.103 is applicable i i i  a pal-ticuiai- sii~iatioii. 
The test for ~iieeting this burden is a slio\\,iiig that ( I )  litigatioii was pendii~g or reasonably 
anticipated on the date that the govci-ii~iieiitai body received the I-ciliicst for iirfosiixilioii, 2nd 
12) tlic information at issue is rciatcd to iliat 1iiig:itioii. Uiii!,. (!/'Tc,.I-. Lo~i~.Si~/i .  1'. IL,.x.. L ~ ~ g o l  
fioiiiiii.. 958 S.W.2d 479, 481 (l'cx. App.--Austi~r 1997, no pet.); i'lcriid 1,. Hoiisioiz Post 
C'o.. 684 S.W.2d 210, 212 (Tex. App.--13oiiston [ Is t  Dist.] 1984, wrii rei'd n.r.e.): Open 

'111 the fiitiire, i f  the disii-ict does obiaiii lparcntal coiisci~t to siibiriit iiiirciiacced ei!iicntiot: records aiid 
ilir district sucks a ruling fi-or11 tliis ofliccorr the ~pi.o;,i.i.rcd;iciioii oftliost ciiiic;riioii rc~ords  i i i  ~ o i i ~ l ~ ! i i i ~ r c c  ii.1111 

Fi<i<l'i\, w e  will riile nccoidiiigly. 
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Iiecords Decision No, 55 I at 4 (1990). A governmental body must meet both prongs of this 
test for inhrntation to be excepted  rider section 552.103. 

To demonstrate that litigation is reasonably anticipated, a governmental body must Stinlish 
evidence that litigation is realistically conteiliplated and is more than mere conjecture. Open 
Records Decision No. 5 18 at 5 (1989). \Vhcther litigatiolr is reasonably anticipated i~iitst be 
deterniined on a case-by-case basis. Open Records Decision No. 452 at 4 (1986). Among 
other exam~le s ,  this office has concl~ided that iitigatioii was reasonably ant ic i~ated \r,here - 
tile opposingparty took the followiilg objective steps towat-d litigation: (1) filed a coir~plaint 
wit11 the Eq~ial  Eniploynlent Opportunity Corn~nission,see Open Records Decision No. 336 . ~ 

(1982); (2) liired an attorney who made a demand for disputed payn~ents and threatened to 
sue if the payments were not made pronlptly, see  Ope11 Records Decision No. 346 (1982); 
and (3) threatened to site on several occasions and hired an attorney, see Opcn Iiecords 
Decision No. 288 (1981). A governnre~~tal body nlay also establish tliat litigation is 
reasonably anticipated by the receipt of a letter containing a specific threat to sue the 
governiiiental body from an attorney Sor a poteiitial opposing palrty. Ope11 Records Decision 
No. 555 (1990). 

Oii the other hand. this office has detcrtrrined that ifan individual publicly thi-eateiis to bring 
suit against a governmental body, but does not actually take objective steps toward filing 
suit, litigation is not reasonably anticipated. See Open Records Decision No. 33 I (1982). 
FLII-thcr, the fact that a potential opposing party has hired an attorney who nlakcs a request 
for il?forniation does not establish tlrat litigation is reasoilably anticipated. Open Records 
Decision No. 361 (1983). 

Yoii argue that the district reasonably aiiticipates Iitigatioii because the recjilestoi- is :III 

attorney who represents a district student who was "allegedly j)Irysicall)~ a ~ s i i i i l ~ ~ d "  at a 
district-sponsored event. However, you do not inform 11s ofany objective steps tile reqiiestor 
or iris client have lliade tobvai-ds initiatii~g litigatioir against the district. As sitch, based upon 
our I-eview of  yo i~r  argiin~ents and the infonuation you provided, we find that the disti-ict has 
not demonstrated that it rcasonably anticipated litigation on tile date it rcceivcd thc instant 
request for inforiiiatioil. Accordingly, \vc coircli~de the district nlay not \vitiihoid :lily of the  
iiifoi-miltion at issuc iiiidci- sectioi, 552.103 of thc Govci-nmeiit Code. 

Scctioii 552.101 of tire (jovct-niiicnt Codc cxccpts fsoiri discIos[ii-e "iirforinatioi-, coi~sidei-cci 
to be co~rfidential by law\;, either consiiliitioiial, statiiroi-y, oi- by Jiidicial dccisioi~." Gov't 
Codc $ 552.1 01. This scctioir encoii,passcs tile doctri~rc ofcoiirmoii-law privacy. Corntiion- 
iaw privacy protects ii~fornratioii if (1) the iiil'ort~latinn coiitains highly iirtiiliatc or 
enibai-mssing fi~cis the publication oi'\\,liich would be highly objectioniiblc to a ~scasoiiablc 
person, axid (2) the infoi-mation is not of legitimate cancel-11 to the public. I I I ~ I , . ~ .  Foii~itl. 1,. 

Tm. l i i t l~~s.  Acc,iclciiit Bti., 540 S.W.2d 668, 685 (Tex. 1976). The type of infomiation 
coiisidct-ed intimate and elnbari-assicig by rhe Texas Supreme Cour-t it1 ii~iii~.~ii.iit/i;;~ii~rtiiiiioi~ 

incli~dcti inforiilatioli relating to scsii;ii tissaiiit. pregnancy, iilciiial oi- !lhysical ;ibiisc iir lire 
\vorkp!am, illegitimate cliildreii, psyclliatric iscatir~e~it o f  ilri.i~t;il disol.ders, :~ttcmptccI 
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suicide, and injuries to sexual organs. 540 S.W.2d at 683. Although you argue the liorne 
address and telephoiie n~imbers in the submitted information are protected by comnioir-la~v 
privacy, this office has stated on several occasions that an individual's honie address atid 
telephone number is generally not protected by common-law privacy. See Open IZecords 
Decision Nos. 551 at 3 (1990) (disclos~ire of a person's honie address and telephoi~e niiiiibcr 
is not an invasion of privacy), 455 at 7 (1987) (home addresses and teiepholie niitiibc~s do 
!lot q~talify as "intimate aspects of liiiman aftkit-s"). Tilerefore, ilre district may not ~vitl~liold 
any of the s~ibinitted inforntation under section 552.101 of the Goveriiment Code. 

Section 552.107(1) of the Goverilnient Code protects iiiforormation comiiig ~vitliin the 
attorney-client privilege.3 When asserting the attorney-client privilege, a governmental body 
has the burden ofproviding the necessary facts to demonstrate the elements of the privilege 
in ordel. to withiloid the info[-matioil at issue. Open Records Decision No. 676 at 6-7 (2002). 
First. a governniental body i~iust den~onstrate that the iiiformation constit~ites or docii~iieiits 
a con~it~~inication.  Id. at 7. Second, the conirn~~nicatiorl must have been inadc "for the 
purpose offBcilitating the rendition ofprofessional legal set-vices" to the client goverlrnieiital 
body. TEX. R. EVID. 503(b)(l). We note the attorney-clienr privilege does not apply \\,hen 
an attorney or representative is involved in some capacity otlier tlian that of providiiig or 
facilitating professional legal scivices to the clieiit governmental body. Iii 1.e T'I-cis F(iriiieilv 
I~ls. E.xcli., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney- 
clieiit privilege docs not apply if attorney cicting in a capacity otlier than that of attorney). 
Gover~~~nenta l  attorneys often act in capacities otl~er than that of profcssioiial legal counsel. 
such as administrators, investigatoi-s. 01- ~i~anagers .  Thus, the mere fact that a commill~ication 
involves an attoriiey for the goveriiiiient does not demonstrate this elenient. Third, the 
privilege appiies only to commiinicatioris between or among clients, cliel~t rep)-esciitatives, 
lan.yers, atid lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B): (C); (D), (E). Thiis, 
a governiiiental body must inform this office of the identities and capacities of the 
individuals to wlioni each co~~~iiiunication at issue has been made. Lastly, the attoriicy-client 
privilege applies only to a coi!fitfciitin( corni~~~tnication,  id. 503(b)(i), meaning i t  was "not 
intended to be disclosed to third persons oilier than those to who111 disclosure is niade iii 
kri-thcl-ancc of the relidition of professional legal services to the cliciit or those I-crisonably 
necessary for the traiisiiiission of the coniin~iiiicatioii." /ti. 503(aJ(5). 

\Vlicther a coiiiriiunication tiiects this defiliition depends on thc iiitr~ii oftl:e parties involved 
:it :lie time the inforn1;ition was commiinicatcd. 0,sboi~~ze i.. .Jo/iiisoii: 954 S.LV.2d 180, 184 
(Tex. Apj3.---Wac0 1997, no writ). Moreover, b c c a ~ ~ s e  the client may elect to waive the 
privilege at any time, a go~ernineiital body must explain that the confideiitiality of a 
conii~i~ii~icatioi~ has been iiiailitaitrcd. Section 552.107(1) generally excepts an eiitii-c 
coli~iiiiii~ication that is tlerrionsti-atcti lo be protected by the auoriiey-clieiit l>i.iviie~e ~~ i i l e s s  

3 Ali l ioi igl i  yoti ~ r l so  i;~ise tlie nilori,cy-clicnt privilege iii coii.jiliiclioii \\ill1 scciioii 552.101 of the 
<;oici.iiiiiciit C'oilc. \vc iiorc illat scct~oi i  552.101 docs iiot ciicoinpnss tlio attorirey-clieiit pi-i i i lcgc. Sii. Opeii 
Records Decision KO. 676 at 1-3 (7002) (seciiori 5 5 2  I01  ilocs iiot ciicompiiss discovery privileges). 
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othenvise waived by the governmental body. See Huie v. DeSltico, 922 S.5t1.2d 920, 923 
(Tex. 1996) (privilege extends to entire comniunication, including facts contained therein). 

Youassert that tlre information si~bnrilted in Exhibit B constiti~tescommiinications protected 
by tlic attortrey-client privilege. You state tliat this iiit'orii?ation \\as coinmuiiicated hct\vceii 
district perso~iiiel and district attorneys ditriiig tile provisioii of-legal services to tire district. 
You state that the confide~rtiality of this inforniatioii has been maintained. Based on your 
representations and our review of tlie informatioil at issue, we agree Exhibit B is pi-otccted 
by the attorney-clieiit privilege and the district may withhold this information under 
section 552.107.' 

Sectinn 552. iOS(a)(l) oftlie Government Code generally excepts infornration helcl by a law 
eiiforeenic~it agency that deals with the detectioii, investigation, oi- prosecution oi'ci-ime, i f '  
release of the  information ~vould inter-fere with tire detection, investigatioii, or prosecution 
of crime. See Gov't Code 5 552.108(a)(I). A governme~ital body that clai~iis ini'or~iiatioii 
is excepted from disclosure under sectioi~ 552.108 must reasonably explain how arld why 
section 552.108 is applicable to the inforiiration. See id. $3 552.108(a)(I), .301(e)(l)(A); 
see ~rlso Ex pirrte Pnlitt, 55 1 S.W.2d 706 (Tex. 1977); Open Records Decision No. 434 
at 2-3 (1986). 

A scliool district is not a law enforcement agciicy. By its terms, section 552.108 applies only 
to a law ei~forceinent agency or a prosecutor. This oftice has determiiied, ho\\'cver, that 
where an incident irivolving alleged cl-iiiiinal conduct is still tinder active invcstigatiol-i or 
prosecution. section 552.108 may be invoked by any propel- citstodiaii of infot-iiiatioii that 
relates to tlie incident. See Opcn Rccords Dccision Nos. 474 (1987), 372 (1953) (\vliere 
iitcide~it irivolving allegedly criminal conduct is still u~rder active investigation or  
ixoseculioii, section 552.108 tilay bc invoked by any propel- custodian of iiifoimiatioii 
rel;~tiiig to incident). Where a non-la\v cliforcenient agency has c~isiody of iiilbi-mation 
relating to a pending case of a law ct~foi-cet~~ent agency, the agency liaving custody oTtlrc 
i~ifori~iation rcay withhold tlre infornraiioii under section 552.105 iflhc a g e ~ ~ c y  demonstrates 
that the inihrination I-elates to tlie pendins case and provitles tliis office ~ i t h  a I-cpresentatiol~ 
from the la\\, eiiforcenre~it entity that tlic l;iu. enibrcenieiit entity \vishes to \vitl~liold tile 
information. In this instance, the district has not providcd any represcntatioii to indicate that 
a law enforcement agency ivishcs to withl~old the i ~ ~ f o r n ~ a t i o i ~  at isst~e. Thei-efore. the 
district may trot tvithhold any of rlic subiiiitted inforni;ltion iiiider section 552.108 of tlie 
Go\,emment Code. 

Nest. \ve address yoiir claiiii that portiotls o f t he  submitted inforrriatio~i are protected by 
sectiori 552.135 of the  Govet-nnicnl Code. This scciioir provides in relevaiit part: 

.I As oar riiiiiig oil tliis issiic is diapositisc of isiiibit B. \vc iicci! 1101 address ) o u r  rciii;iiiii!i: :irguiiii.iil 

uiidcr section 552.1 I I ol'tlie (iovci-iinicnt Code. 
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(a) "Informer" means a student or former student or an enlployee or former 
employee of a school district who has fi~mished a report of aliother person's 
or persoils' possible violation of crin~inal, civil, or rcg~ilatory law to thc 
school district or the proper regtilatory enforcement authority. 

(b) An informer's name or information that would substantially reveal the 
identity of an informer is excepted from [required p~iblic disclos~ire]. 

Id. $552.135(a), (b). Because the legislat~~re lituited the protection ofsection 552.135 to the 
identity o f  a person who reports a possible violation of  "la\\!," a school district that seeks to 
witl~l~old infom~ation ~111der titat exception nlust clearly identify to this olticc tile 
specific civil. criminal, or regulatory law that is alleged to have been violated. .S'C,(, iti. 

$ 552,30I(e)(l)(A). Furthern1oi.e. sectioi~ 552.135 oilly protects inforination that identities 
an "informer" as defined by subsectioii (a). See id. 5 552.135(aj. Upou review, we tiiid that 
the district has iiot demonstrated that any ir~dividual identified i n  the submitted inSol-matioil 
reported a possible violation of a specific civil, crinliiial, or regulatory law. See id. We 
therefore conclitde that the district may not withhold any ofthe submitted informatioil uiider 
section 552.135 of the Governiiient Code. 

Sectioii 552.137 of the  Goveriiiuent Code cscel~ts from discloscire "an e-mail addi-ess of a 
me~uber of the public that is provided foi- tlie p ~ ~ r p o s e  of coimmutiicating electronically \vith 
n goven?rnenial body" unless the ilieniber of the  public consents to its release oi- tlie e-mail 
iiddress is of a type specifically excludeti by subseetioil (c). See Gov't Code 
8 552.137(a)-(c). Section 552.137 does not apply to a governmetit employee's woi-k e-ulail 
address because such an address is iiot that ofthe enlployee as a "member o f  the public," b ~ i t  
is instead the address ofthe iiidividiial as a government en~ployee. The e-mail addresses we 
!lave marked in the submitted ii~fol.n?ation are not of a type specifically exei~ided by 
sectioi~ 552.137(c). Thcrefore, tlie clisti-ict milst witllltold these e-mail addresses i n  
accoi-dance with section 552.137 ii~iiess the district receives conseiit for their release. 

111 summary. this ruliiig does riot adlii-ess thc nppiicabiiily of J;lllil'A to i!ie siibriiitted 
iiii'oriliaiion. Shoitld thc clist~.ict determi~ie i h a ~  ;ill 01- pol-tioiis oi'tlie submittcci inhi-in;itioii 
coi~sists ofeducation records siil>ject to FfRI'A, tlic district iiiiist dispose ofthat inforuiation 
in accordance wit11 FERPA, ratlier that? tlie Act. The district iitay withhold tile iiiforination 
in 13sliibit B nlider section 552.107 oftlie Govcriinicnt Code. Tlic e-iiiail addi-csscs n.e !lave 
morkcd must be withiteld uiiclci- sectioii 552.137 oftlie Cioveriii??ciit Code uiiless tile district 
receives coiiseiit for- tllcir I-elease. The I - c i i~~ i i~ ing  subniittctl iriIbi-niatioii ~iiust be relc;iscd. 

T i t i  Iettei- ruling is liiiiited to the l?artictilar I-ccords at issue i n  iliis rccjiiest aiid liiiiitcci ro tlic 
facts as preseitted to us: therefore. this ruling iiiust not be relied tipon as a ?)I-rvioirs 
detcriiiii~atio~~ regardiiig any otlicr- records 01- ally otliei- circ~iii?stai~ces. 

'Tliis ruling triggers important der\dlines rcgnt-ding the i-ights aiid rcspoiisibilitics of the 
governmental body and of the rciluestot-. For exainple. governinental bodies arc pi-ol~ibited 
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from asking the attol-ney general to reconsider this r~tling. Gov't Code $ 552.301(f). If tlie 
governmental body wants to challenge this ruling, the governmental body n1~1st appeal by 
filing suit in Travis County within 30 calendar days. Id. 552.324(b). In order to get the 
ftill benefit of such an appeal, the governniental body must file suit within 10 calendar days. 
Irl. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply with it. then both the requestor and the attorney general 
have tlie right to file suit against the governmental body to enforce this ruling. Id.  
$ 552.321(a). 

If this ruling requires the gover~iiiie~ital body to release all or part of the requested 
information, the governniental body is responsible for taking the next step. Based on !lie 
statute, tlie attorney general expects that, upon receiving this ruling, the governniental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor sliould rcport that failure to tile attorney general's Open Government tIotline: toll 
free, at (877) 673-6839. The requestor may also file a complaint with tile district or county 
attorney. Id. 8 552.3215(e). 

If this ruling tequir-es or pel-mits the gover-nmental body to withhold all or some of tile 
requested information, the requestor can appeal titat decision by suing the governmental 
body. itl. 3 552.321(a); Te.vns Dep'l of Pilb. Sofiiy v. Gilbr.eciflz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers cer-tain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruliiig, 
be sure that all charges for tile inforination are at or below the legal aiiiounts. Questions or 
co~ilplaints about over-charging n~ust be directed to Hatlassah Schloss at thc Office of the 
Attorney Genel-a1 at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or conintents 
about this ruling, they niay contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calenciar days 
of tlie date of this r~~liiig.  

Open Recovds Division 
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Enc. Submitted documents 

c: Mr. Michael L. Peck 
306 West 7"' Street, Suite 200 
Fort Worth. Texas 76 102 
(wlo enclosi~res) 


