
G R E G  A B B O T T  

November 28,2006 

Ms. Ellen lfuchitai Spalding 
McGiiinis, Lochridge & I<iIgroi-e: L.L.Ii. 
3200 One Houston Center 
122 1 McKinney Street 
flo~iston, Texas 77010 

Dear Ms. Spaiding: 

Yo11 ask whether certain infor~iiation is sub.ject to required piiblic disclosiire iinder the Public 
Informatio~~ Act (tlie "Act"); cliaptcr 552 of the Government Code. Your request was 
assigned ID# 265522. 

The Eanes Iiidepei~dent School District (the "district"), vvliich ~ O L I  represent, received a 
request bi- all inforination contained in thc district siiperiiiicndcnt's personnel file. The 
requestor has sl~ecifically excli~ded social sec~irity nu~ill?crs and bank account numbers from 
lier request. Accordingly, any of this iilfoi-ination Lvithin the requested docunieiits is not 
responsive to the present request. 7'11is ruling does not address tllc public availability of any 
infomiation that is not responsive to tllc present request, anil the district need not release that 
infbrn~ation iii response to this reqiiest. See Ecuii. Clp/i,oi~fii~:i/ier Deib. C:or/?. v. 
/ l~urc~ i i~ i~ l : t c~ .  562 S.\V.2d 266 (Tex. Civ. App.-Sari Antonio 1978, \vrit dislil'd). You state 
that the district lias provided a portion of tlie rcq~iestcd iiiforn~ation. However-, you contend 
tliat the I-eniaini~ig requestetl iiiformatio~~ is esceptcd from disclosure under 
sectiolis 552.101, 552.102. 552.103, atid 552.1 17 of tlie Governiilent Code.' We have 
considered tlie cxccptioiis yo11 ciaini ;11it1 reviewed tlie s~~bniitteci iiiformation. Wehave also 
considered com~~iei l t s  siibmitted by t11c I-eqi~estor. See Gov'i Code 9 552.304 (permitting 
submission of commei~ts as to \vhy inSorii1;itioii should or siioi~ld not be released). 

I Al~liougli yoii iilso raise sectioii 552,  I37 of'illc C~ovcriiiiii.iit C'oiic. iou liave providcit iio argiliiienrs 
cspl;iiiiing I io~v iliis csccljliiin is applic:ihii. t i ]  tlic sui,niittcii i i i ib rnra t iu~ i .  ?'li:si.ibse. we psssiiiiii: yoii iio io11gi.r 
;issert illis exception to disclusiiic. Gov't Coc!c $ 552.30l .  ..302. 
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Initially, you note that some of the information respo~isive to this request is tile identical 
iiiforniation liiat was the siibject of a previous r u i i n ~  from this office. In Ope11 Records 
Letter No. 2006-04849 (2006), tlie disti-ict received a request for the eval~iations of the 
superintendent. In that rulinz we coiicliided that the district mts t  witliliold tlie information 
res~~biiiitted here i i i  Exhibits 1 1  tlirougli 26 under section 552. LO1 of the  Governme~~t  Code 
in co~ijtlilction with section 21.355. YOLI statc that tlie Four criteria for a "previous 
deterniiliation" establislied by tliis office in Ope11 Records Decisioii No. 673 (2001) have 
beeti met.' Therefore, we concl~ide that the district nmst continue to rely on our decision in 
Open Records Letter No. 2006-04849 with respect to Exhibits I1  tiirougli 26. See Gov't 
Code S 552.301(Q; Open Records Decision No. 673 (2001). 

\Ye iioiv tui-ti to your at-g~iiiieiits Soi- tlic ii~foriiiatioii yoti have siibiiiitted that is not 
e i icoi i i~~ascd by the prior ~riiliiig. Sectioli 552. 103 of tile Govei-i?nienr Code provides in 
relevani part as follo\\~s: 

(a) liiibi-niation is esceptcd from [required piiblic clisclosiire] if i t  is 
iiifooriiiation rclfltiiig to litigatioii of a civil or cri~iiinal natiire to vvhich the 
state or a political subdivisioi? is or may be a party or to which an offieel- or 
eniployee oftlie person's office or employiiient, is or liiay be a party. 

(c) I~iforniation relating to litigation involving a govei-nnici~tal body or ail 
officer or eniployee of a govcrnnieiital body is excepted fro111 disclosure 
~tiider Subsectioli (a) only if the litigation is pending or reasonably 
ailticipated on tlie date tliat tile requestor applies to the officer for public 
inl'ormatioii for access to 01- diiplicatio~i of tlie information. 

Gov't Code 3 552.103(a), (c). Tile district has tlie burdeii of providiiig rclei,ant facts and 
dociiments to show that the sectioii 552.103(a) exception is applicable il l  a particular 
sitliation. Tlle test for meeting this burdeii is a s11o;ving that ( I )  litigation is pending or 
I-casoiiably aiiticipatcci. and (2) tlic ink>riii;itioii at issue is related to tliat litigatioii. Uiiiv. qf 
fix L u i ~ '  Sc!i, 1,. 2 . r .  Lc<gci/ f i j r i i i i i .  958 S.\1'.2d 479, 481 (Teu. App.-Aitstin 1997. no 
pet.): il'ecirtl i,. l-;oii.sioii Posi i'/i.; 684 S.W.2d 210. 712 (Tex. App.-Hoiision [Ist  

2- i'lic hiis criici-in tor this type oi"'prcvioiis dcici-iiiination" ;,re 1 )  tile records o i  iiiSoriii:i/ion at issiie 
arc ~".cciscly tlie s:,iiie records oi- iiiforiiiniioli tii:i! \vcrc pre~~ioiisly sribiiiittcil to illis office piir3rinnt to 
scctioii 552301 (c)(i)(D) of tire Govcriinient Codc; 2) tlie govcriiiiiciiral body \siiicii rcccivcd the reqiicst for 
the records or iiiioriiiatioii is tiie sailic goseriiinciiial body hat  prcviorisly~rcqiicsted aiid rcceivcd a i-!!ling horn 
tlic attorney gciicrai: 3) tlie attorney geiicral's iprior ruling coiicliidcd that tlic prccisc secoi-cis oi- iiiioriii:~tioii arc 
or arc iini cxccpicd iioiii discIosiire iiiittcr the >\el: atnil 4) tiie la\\. f:ic[s. zind circiii~istaiiccs oii iviiicli the prior 
aitiiriley gciicr;~l i-iiliiig \vos hascd li:ivc not cli:iiigcd siiicc tlic issiiaiici. of tlic iiiliiig. Sci, Opcii Records 
Dccisioii So. 673. 
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Dist.] 1984. writ ret'd n.r.c.): Open I<ccortis IJecision Xo. 55 1 at 4 ( I90O). Tlie district tiinst 
meet botli prongs of this test for iiifoi-iiiatioii to be csccpted iiiidcr section 552. 103(;1). 

'l-o establish that litigatioii is reasonably anticipated, a governniental body niust provide this 
oilice "concrete evidence sliowiun that tlic claim that Litieatioii nlav ensile is more than mere - - 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
aiiticinated n ~ u s t  be deternjined on a case-by-case basis. See id. Concrete euidence to 
support a claim that litigation is reasonably anticipated niay iiiclude, for exaniple, the 
gavel-iiiiiental body's receipt of a lcitcr containing a specitic tlircat to sue tlie governmental 
body fi-oiii an attorney b r a  potential opposing party. See Opeti Recoi-ds Ilccision No. 555 
( 1990):seeoiso Open Records Decision Ko. 5 18 at 5 (1989) (litigation nilist be "realistically 
contemplated). On tlie otllerliand. this office has determitied that, ifan individual piiblicly 
tiireatens to bring suit against a govet-niiiei~t;ii body but does not actclally take oljective 
steps toward filing snit, litigation is not reasonably al~ticipated. See Open Records Decision 
No. 33 1 [1982). Fnrther, the fact that a potential opposing party has hired an attorney who 
makes a request for information does iiot establish that litigation is reasonably anticipated. 
See Open Records Decision No. 361 (1983). 

Yoii state tliat. pr-ior to ilic district's ieccipi of tile rcqiiest For inihi-ination. the irequestor filed 
coiii!~l:lints :igaiiist the tlistl-ict \\it11 3t 1c;1st ihiir tlit'fcrciit statc atid ~'CCICKII agencies, as \\,ell 
as several iutemal grievances. Based on your asscriioii, we conclude that litigatioti was 
reasoiiably anticioaied by tlie district on tlie date i t  received tile reciuest for inforination. 
Howe\,er, aficrrevie\vofyoii~-argunieiits and (lie information at issue, we conclude youhave 
notestablished that the informiition at issue is related to tlie anticipated litigatioii. Therefore, 
the district may not \\~itlihold any of the  subiiiitted inforniation under section 552.l03. 

Yoti also raise section 552.101 of rlic C;o\~criiiiient Code for a portioii o f  tile s~tbtiiitted 
inforniation. Section 552.101 exccpts koni disclostit-e "iiiibr-iiiatioii consider-eci to be 
coiifidcntiai by la\\,. citlier cot~stiti~iioiial, statutory, or by ji~dicial decisioii." Go\.'t Code 

5 2  I .  'I'liis seetioii encompasses iiifoi-matioli protectccl by otlici statutes. Lisliii>its 8 
and 9 coiistitiite :III 1-9 Eiiiploynieni Eligibility Verification Form and tlie appropriate 
attacliment. For111 1-9 is govenied by section i324a oi'title 8 of [Ire United States Code, 
wliicli provides tliat an 1-9 forti1 and "atiy iiifoi.matioi, contained in or appended to s~ich form, 
iii;iy not be ~ i sed  for pill-poses otlier tiian for cnlbi-cement of  this chapter" and for 
eriforcenieiit of  otlier fedel-a1 statutes govci-iiing cl-iiiie and criiiiinnl invcstigatioiis. See 8 
U.S.C. $ 1324a(b)(S): see cilia 8 C.F.R. 5 274a.2(11)(4). Release oi'tlie 1-9 ibi-111 and the 
ziitacliii~ent in this instaiice \vould hc "for piti-poses otlici- iliati ibr etifc~rceiiiciii" of the 
refereliced federal statiites. Accor-diiigly. tvc concliide t1i;it tile 1-9 i'orin and aitnchnient are 
coiiiiilcniial and nia!. oriiy be i-eicaicd in coiripliaiice \\;it11 tlic Sc(ieri11 Ia\vs nilti regiilatioiis 
go\,ci-iiing tlie employiiient verificatioii systciii. 

Esliibit 10 constiitties a medicai record, access to wliicir is goi~ernecl by the Medical Practice 
Act ("Mi'i\"), cliai~ter 159 of tlic Occiipatioiis Code. Section 159.002 provides in pet-tinent 
f1;irl: 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is coiifidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infornicition from a confidential coinm~inicatioii 
or I-ecoi-d as described hy tliis cliapter, otlier- tli2ii-i a pcrsoii listcd ii-i 

Section 159.004 \vho is actilig on tire patient's behalf niay not disclose the 
iiifor-matiolr escept to the cxteiit tirat disclosure is ~.oiisi.;teiit witli tlie 
authorized purposes for which tile inibrmntioii \\,as first oi~taiiied. 

Occ. Code $ 159.002( b), (c). The MPA requires that any s~ibsequent release of medical 
1-ecords be consisteiit with the purposes for which a goveriiiiiental body obtained tlie records. 
Open Records Decision No. 565 at 7 (1990). Moreover, i~iformation tliat is subject to the 
MPA includes both inedical records and informatioii obtained  om tliose medical records. 
See Occ. Code $ 159.002(a). (b), (c): Opeii Records Decision No. 598 ( 1991 ). Bascd on oiir 
review of tlie s~rbnritted inforiiiatioii. Esliibit I0 is s~ibject to the hlI'A and niay otily be 
I-eleased in accordance therewith. 

Section 552.101 also encoinpasses tlic doctrine of coiiirno~i-law privacy. Coniii~on-law 
privacy protects informatioii i f ( l )  the iiifor~iiation contains highly intimate or embarrassing 
fitcts the publication of which lvo~~ ld  be liighly objectionable to a reasonable persoil, atid (2) 
tlre information is not of legitimate concern to the public. 1r1dii.s. Folirl(1. 1,. Tex, Ir~dus. 
Accicierlt Bd., 540 S.W.2d 668, 685 (Tes. 1976). The type of information considered 
iiitiiiiate and embarrassing by the Texas Supreiiie Coiir-t i i i  I?!tiir.~tr.iiil Fo!iriiicifiori il-icluded 
iiifol-iiiatioii rclatingto ~cs i i i~ l  nss;~ii!t. jpl-csiiai?cy; iiiciltal or piiysiciil lih~isz iil tile \ioi.kplcice, 
ilizsitiniate ciliidren. psycliiati-ic trcatmciit oi' r-iier~t;il disortici-s, ;iirciiipted suicide, atid 
ii?jiirii.s to scxual 01-gans. 540 S.\V.?ti a1 653. Accordiiigly, tlic disirict ~iiiist withhold tlie 
iiifori~latioi? we have inarked in Exhibit 7 ~iiider section 552.1i)l iir coiiju~ictioi? with 
coin~i~un-law privacy.' 

Tlic district asserts that the subliiitted traiiscr-ipts are sitl~jcct to section 552.102ib) of the 
Governiiient Code. Section 551.102(b) excepts from disclosilre rnost informatioii on a 
transcript Corn ail ilisti!iitioir of higlici- education iiiaiiitained in tlic personiicl tiles of 
~?rol'cssioiial piiblic school eiiiployecs. Gov'r Code ,' 551-.102(b). Scctioir 552.102(b) 
cxccpts i'i-oiii disclosure all i~ii'ol-illation Sroiii 11-atiscripis otlics tlraii tiic criiployce's iiaiiie, tile 
coui-ses taken. and tlic degree obtciiiicd. Opci-i J<ccords Dccisioii KO. 526 ( 1989). ?'l,ils, with 
the exception oftlie employee's nailre, tlrccoiirses talteli, atid tllc dcgrec obtai~red, tlrc district 
must n~itliliold tile infonnntion i i i  the subiiiittcd transcripts pursiiant to section 552.102(b). 
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Finally, we address your argument under section 552.1 17 of the Govemmeiit Code. 
Section 552.1 17(a)(l) excepts from disclosure the current and former home addresses and 
telephone niimbers, arid faillily meniber inibriiiation of cul-rent or former officials or 
employees of a goveriiinental body who request that this iiiforniation he kept confidential 
uridersectioii 552.024. Cov't Code 552.1 I7(a)( I ). 1-lowever, an individiial's persorial post 
office box iiiiiriber is riot a "home atldi-ess" ibr purposes of section 552.1 17, and therefore 
may 1101 be withheld utider section 552.117. Seeopen  Records Decision No. 622 at 4 (1994) 
(piirpose of section 552.1 17 is to protect public employees from being harassed at home). 
Whether itiformation is protected by seciioii 552.1 17(a)(l) must be dctennined at the time 
the request for it is made. See Opcn Records Decision No. 530 at 5 (1989). We iiiiderstand 
the superintendent to have timely elected to keep her home address, phone niimbes, and 
h i i~ i iy  iiieiiibes inlhrniatioii coiifideiitial. Accoi.clir~gly, you r?ic~s! ~vitlihold the inhimation 
i\.e have masked piirsiiaiit to sectioil 552. I l7(3)(1) oftlie Go\,einmcnt Code. 

111 suniiii~~ry. the district niiist contiiiiie to rely or? our decisiori in Opcn Records Letter 
So .  2006-04839 with respect to Exhibits l I through 26. The district must witlihold the 
following inforiliation under section 552.101: (1) the 1-9 for111 and attaclriiient in Exhibits 8 
atid 9 iii conjunction with federal laws atid regulations, (2) the medical record in Exhibit 10 
in conjunctioii with the MPA, atid (3) the information iiiarked i i i  Exhibit 7 in conjunction 
with conimon-law privacy. With tlie exception of the employee's natiie, the courses taken, 
and the degree obtained, tlic district must withhold the iiifornlation in  the submitted 
ti-anscripts jxmualit to sectioir 552.102(b), i:it~ally, the district must \\,itlilrold the 
i~~formation iiiarked purs~iarit to section 552. I 17 of the Goverriment Code. The reiuaining 
siibinitted iiiforiuation n~iist be seleascd. 

This letter ruling is liiiiited to the particular records at issue il l  this request and liiiiited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determiriation regal-ding any otlier records or any other circ~iii~staiiccs. 

'l71is ruling trigget-s in~portaiit deadliiies I-egai-ding thc riglits and I-espoilsibilities of the 
gotcriiii~c~i!:~I body nild oi'tlie I-ecjiictos. 170s csaiiipic. ~ovcr i i i i ic~~tal  botiics ilrc pi-olribitcd 
ii-0111 ;i~Iiiiig the attoriicy geiicsal to icco~iii lcs tliis iiiliiig. Ciov't C:odc 3 552.301(1). It'tlie 
~ovcriiiiicntal body \vaiils to clialiciigc tliis I-iilii~g, the goveriiiiieii(al body ritrisr appeal by .. 
tilii~g suit in  Travis Co~rnly \ \ , i t l ~ j i i  30 c;iIeiitlai- days. I d .  9 552.324(b). In oi-dcr to get the 
i i i i l  beirefit of sucli an alq)eal, tlic goveriiiiicirtal body iiiust file suit ~\,itliin I0 calciiclai- days. 
I d .  $ 552.353(b)(3), (c). If tlie govern~~ictital body does irot ;ip[~cnl this rulii~g a i d  the 
eovernme~ital body does riot comply with it; then both tlie recluestor and the attorney .. 
gcnerxl have the riglit to file suit ag;iinst the goveriiiiieiital body to enforce tllis riiling. 
/ti. $ 552.32!(a). 

it' tiris i i ~ g  r c i r c s  t i  g v e r ~ ~ i ~ ~ l  body to scieasc all or part of the rc~liicsted 
iirlbrmatioti, tlie govesnnietital body is responsible for taking tlic next step. Uascd on tlie 
statiitc, tlic attorlley geiici-a1 expects that, iipon rccciviiig this riiliiig. tile govei-nnreiital body 
will either selcase the public records promptly pursuant to sectioir 552.221ia) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Govemnient Code. I f  the governniental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6539. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.32 i5(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested i~iforniation, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Te-uas Dep'i of Pub. Sc(f'ety v. Gilbi-eaill, 842 S.bV.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of iiifor~iiation tr-iggeis certain procedures 
for costs and cliarges to the requestor. Ifrecol-ds are released in coi??pliance with this ruling, 
be sure that all charges for the infonuation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the gove~nniental body, the requestor, or any other person lias questions or comnicnts 
aboi~t this ruliiig. they limy contact our office. Althougl~ tliere is no statutory deadline for 
contacti~ig us: tile attorney general pi.efers to receive any comments within 10 calendar days 
of the date of this ruling. 

Lauren Kleine 
Assistant Atton?ey General 
Open Records Ilivision 

lJnc. Submitted docuincnts 

c : Ms. Diaii~ia Pliarr 
1204 \VcstIahe Drive 
Austin. Texas 78746 
(\\.I0 c11cIosurcs) 


