
G R E G  A B B O T T  

December I .  2006 

Ms. Patricia Fleming 
Assistant General Counsel 
Texas Department of Crinrinal Justice 
P.O. Box 4004 
Huntsville, Tesas 77342-4004 

Mr. John C. West 
OIG General Counsel 
Office of the Inspector General 
Texas Department of Crinrinal Justice 
P.O. Box 13084 
Austin, Texas 7871 1 

Dear Ms. Fleming and Mr. West: 

You ask whether certain information is s~rbject to required public disclosure under the 
Public Inforination Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 266278. 

The Tesas Department of Crinlinal Justice (tile "department") received a request for 
information related to the death of an inmate in custody. The department's Office of the 
General Counsel ("OGC") and its Office of the Inspector General (the "OIG") have 
submitted separate briefs as well as separate documents that each seeks to witllhold from 
disclos~irc, The OGC states that basic inlhrmation has been or will be provided to the 
requestor, but claiins that the rest of the infornsation it has submitted is excepted fro111 
disclosure under sections 552.101, 552.1325, and 552.134 of the Govemnient Code.' The 
OlG states tliat i t  has released some of the requested infonllation \vith redactions pursliant 
to the previous determination issued by this office in Opeli IZecords Letter No. 2005-01067 

1 Altiioiigh the OCiC did no( timcly laisc section 552.1325 o i i l?e  Govenrnient Code as ;in exception 
to diiclosiii-c. this pro~ is io i l  constitiites a compelling ireason to withhold iilt'oi-matioir. and i ic  wil l  address your 
argiiiiiciits iindcr tliis cxce~ptioi~. See 53 552.301, 302 .  
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(2005).' The OIG also states that it is withholding social security numbers under 
section 552.147 of  the Governme~tt Code.' The OIG claims that the remaining i~iforniation 
it has submitted is excepted from disclosure under sections 552.101, 552.103. 552.108, 
and 552.134 of the Government Code. We have considered the subruitted argLinielits and 
have reviewed the submitted informatioil. 

We first note that some of the submitted informati011 appears to have been obtained pursuant 
to grand jury st~bpoenas. The judiciary is expressly e x c i ~ ~ d e d  from tlre requirements of the 
Act. See Gov't Code $ 552.003(1)(B). This office has determined that a grand jiiry, for 
purposes of the Act, is a part of the  judiciary and therefore not silbject to the Act. See Open 
Records Decision No. 41 1 (1984). Further, records kept by another person or entity acting 
as an agent for a grand jury are considered to be records in the constructive possessioli of the  
gland jury and therefore are not siihject to the Act. See Open Records Decisions Nos. 513 
(1988), 41 1 (1984), 398 (1983); butseeOpe11 Records DecisioliNo. 5 I 3  at 4 (defining limits 
of judiciary exclusion). The fact that information collected or prepared by another persoti 
or entity is si~bit~itted to the grand j u ~ y  does not necessarily mean that such information is 
in the grand jury's constructive possession \\.hen the same information is also held i n  tlie 
other persoii's or entity's ow11 capaciiy. Info~mation held by another person or eiltity but not 
produced at tlie direction of the grand jury may kvell be protected under one of the Act's 
specific exceptions to disclosc~re, bur such infor~~lat iot~ is not excliided fiom the reacli of tlie 
Act by the jitdiciaiy exclirsio~i. See Open Records Decision No. 513. Therefore, to the 
extent that any of tlie inforrnatio~i at issite is held by the departn~ent as ail agent of the grand 
jury, such information is in the grand jury's constriictivc possession and is not si~bjeci to 
disclosure tinder the Act. The rest of this decision is not applicabie to s~icii  information. To 
tlie extent that the iiifornlation at issue is not held by the department as an agent ofthe grand 
jury: so as to be subject to the Act, we coi~sider- it with the remaining submitted inlhrmatioii. 

Kexr, we note titat the re~iiaitting i~lforlltatioli is snbject to section 552.022 of tile 
Goven~inent Codc, n.hicli p ro~ ide s  in pertiiieiit part as follows: 

(a) Without li~ttiti~lg the amount or kind of information that is pilblic 
information ur~der this chapter, the follo\ving categories oi'it-~ibrinatiott air  
1~1biic iiiformatiot~ and not excepted fro111 required disclosiire ui-itler tliis 
cliapter unless tiley are expressly coiifidential undci- otl-ier la\\,: 

'open Records Letter No. 2005-01067 (1005) serves as a previoiis detcrniiiiatioii Ilia! tlio l~rcsciil atid 
forii~er hoiiie addresses and teIcpi?oiie iiiimbers. social seciirity iiiin~lieis, ciiid kiniily iiienibci- iirfoi-nlatioii of 
citrreiit or roriiicr ciiiployccs of tlie dcpii-tii~iit ,  rcg;iniless of isherlicr the ciirreiit or foriner ein~~ioycc coiliplies 
\vitli scctioii 552.1 175 oftlie (iovcriiiiiciit Code. arc excepteij i~o;ii  disclosiirc iiiidcr ieciioii 5.52. I 17(a)(D) of 
!lie Govex-iiinciit Code. 

'~cctioii 552lJ7(b)  of tl:c Cio\eri~meiit Code aii!Iiori/,cs a go~ei-iiincntal liody lo I ' C ~ ~ I C !  a living 
pcrsoii's social scciirity iiiiiiibcr fsoni piil~lic release wiliiorit tlic ~icccssity of'i-e~jiicstiiig ii dccis~oii froill tliis 
oifice i111di.i. tiie ~ c t .  
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(1) a completed report, audit, evaluation, or investigation 
made of, for, or by a governmental body, except as provided 
by Section 552.108[.] 

Gov't Code $ 552.022(a)(l). The remaining infor~nation consists o f  a completed 
investigation by the department into the death o f a ~ i  itinlate in custody. Conseqicently, L~nless 
this infomiatio~i is excepted from disclositre under section 552.108 of the Governnient Code 
or expressly confidential i~iider other l a~v ,  i t  must be released to the reqiiestor. Although the 
OIG raises section 552.103 of the Government Code, \ye note that sectioii 552.103 is a 
discretionaiy exception to pithlie disclosure that protects the go\~erntiieiitaI body's interests 
and tnay be waived. See Dnllns A i m  Rc~pid Tt.citl,sit 5 , .  I>cillczs 12lortliizg NL'II'S, 4 
S.W.3d 469, 475-76 (Tes. App.-Dallas 1999; no pet.) (governniental body liiay waive 
section 552.103);seetrlso Open Records Decision No. 665 at 2 n.5 (discretionary exceptions 
generally). Therefore, the departmetit may not ~vithhold any of the slcbmitted infomiation 
ptlrsuant to section 552.103 of tlie Govei-nment Code. Beca~ise inforn~ation that is subject 
to section 552.022(a)(1) may be \vithheId under mandatory exceptions, \ve \\,ill consider the 
department's clainis under sectiotis 552.101, 552.108, 552.1325, and 552.134 of the 
Go\rernn~ent Code for tlie iiiforn~ation at issue. 

Section 552.101 oftlie Govemnieiit Code excepts ti-on1 disclosure "infor~natior~ considered 
to be confidential by law, either constiti~tional, statutory, o r  by judicial decision." Gov't 
Code 3 552.101. Section 552.101 eiicoiiipasses infornintion made confidential by other 
statutes. Both the OGC and the OIG contend that some of the subniitted documents are 
medical records, access to which is governed by the Medical Practice Act (the "MPA"), 
chapter 159 of the Occiipations Code. Section 159.002 of tlie MPA provides as follo\~~s: 

(b) A record of the identity, diagnosis; evaluation, or treatnient o f  a patient 
by a physician that is createdor iiioi~itained by aphysician is confidential arid 
1)riviIeged and may not be disclosed except as provided by this chapter. 

(c) A perso~i \ tho receives infol-~iiation froti? a confidential coriiniitnication 
or- recoi-d as described by this chapter, otl~er than a person listed in 
Sectioil 159.004 ~ v h o  is acriiig oil tlie patictit's behalf, ii1ay not disclose the 
iuforii~~tioii except to the extent that disclosure is consisteiit \vith tlie 
authorized purposes for \vIiicli tlie inhr111ation was first obtained. 

Occ. Code. 3 159.002(b), (e). Medical records riii~st be released itpo11 the patictit's signed, 
written coriser~t, p ro~kied  that tile consc~it specifics: ( I )  the information to be co\.ered by the 
release; (2) reasons or piirposes for the release; atid (3) t11c persol? to whom the informati011 
is to be released. Id. 5s 159.003, ,005. Section 159.002(c) also requires that any siibsequent 
rclease oftiiedical t-ecords be coiisisiciit \viti? the piirposcs for \vhicli tlie $ovemriiental body 
obtained tl-ic records. Open Records Decision No. 565 at 7 (1990). The s~ibriiittcd niedicai 
records may be released only as provided under die MPA. Ope11 Records Decision No. 598 
(1991). 
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Some oftlie submitted information is subject to chapter 61 I o f  the Health and Safely Code, 
which provides for the confidentiality of records created or maintained by a mental health 
professional. Section 61 1.002(a) reads as follows: 

Conim~~i~icat ions  between a patient and a professional, and records o f  the 
identity, diagnosis, evaluation, or treatment o f  a patient that are created or 
maintained by a professional, are confidential. 

Health & Safety Code \$ 61 1.002(a). Section 61 1.001 defines a "professional" as ( I )  a 
person authorized to practice medicine, (2) a person licensed or certified by the state to 
diagnose, evaluate or treat mental or enlotional conditions or disorders. or (3) a person the 
patient I-easoiiably believes is authorized, licensed, or certified. I(/. $ 61 I.OOl(b). 
Sections 61 1.004 and 61 1.0045 provide for access to mental health records oiily by certain 
individitals. See Open Records Decision No. 565. Accordingly, [lie iiiforrnatio~l that 
constitutes mental health records ~inderchapter 6 1 1 ofthe Health and Safety Code mayot~ ly  
be released in accordar~ce vith sections 61 1.004 and 61 1,0045 of the Health and Safety 
Code. Healtl~ S: Safety Code $ 61 1.002(b); .see id. 55 61 1.004, 61 1.0035. 

Tlie sttbii~itted inforniation also contaiiis dental records. Section 258.102 ofthe Occi~pations 
Code provides in pertinent parr as follo\vs: 

(a) Tlie follo\ving infor~i~ation is privileged and may not be disclosed except 
as provided by this subchapter: 

( I )  a comn~unication between a dentist and a patient that relates to 
a professional service provided by tlie dentist; and 

(2) a dental record 

Occiipaiion Code 8 258.102(a). A "dental record" il~eaiis dental info~s~~iatioii about a patient 
that is created or maintained by a dentist and relates to tlie history or treatnient ofthe patient. 
Id. $ 258.101(1). Sectioii 258.104 provides for the disclosure o fpr i~ i ieged  deiitai records 
by tlie patietlt. See id. S 258.104(a). Tile subiilitted deiltal records may only be I-elcasetl in 
accordance with chapter 255 of tile Occupations Code. S'(v id. $$ 258.104-258.107. 

The submitted i~iformatiori also iiicliides emergency medical service ("Eh4Sn) records that 
are subject to chapter 773 of the 1-lcaltlr and Safcty Code. Access lo ELIS records is 
gover~ied by the provisions of seetioil 773.091 of  tlic IIealtli and Safcty Code. Sce Ope11 
Records Decision No. 595 (1991). Section 773.091 providcs il l  pan the foIlo\vii~g: 

(b) Records of tire identity. ev:iluatio~l~ or tt-eatnienr of a patient by ciiiergei~cy 
medical services personnel or by a pliysiciar~ pi-ovidiilg niedical sitper-\,ision that are 
created by the emergency lnedical services persontiel or pllysicia~~ or maintained by 
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an emergency medical services provider are confidential and privileged and may not 
be disclosed except as provided by this chapter. 

(2) The privilege of confidentiality u11dcr this section does not extend to information 
regarding the presence, nature of injury or illness, age, sex, occupation, and city of 
residence of a patient who is receiving emergency medical services. . . . 

Health & Safety Code 5 773.091(b), (g). Thus, except for the i~iformation specified in 
section 773.091(g), EMS records are deemed confidential under section 773.091 and, 
therefore, may only be released ill accordance with chapter 773 of the Health and Safety 
Code. See id. $ 5  773.091-773.094. We note, however, that records tliat arc confidential 
under section 773.091 may be disclosed to "any person who bears a ~vritten consent of the 
patient or other persons authorized to act 011 the patient's behalf for the release of 
confidential information." Id.  85 773.092(e)(4), 773.093. The sitbil~itted EMS records that 
are subject to section 773.091 may oilly be released in accordance with sections 773.092 
and 773.093 of the Health and Safety Code. 

Yoit claiiii that the remailling submitted infom~ation is excepted from piiblic disclosure under 
sectioti 552.134 of the Government Code, wilich relates to inmates of the department and 
provides in relevalit pal?: 

(a) Except as provided by Subsection (b) or by Section 552.029 [of the 
Govcrnnie~lt Codel. iilformation obtained or maintained bv the Texas 

> ,  

Department of Criminal Justice is excepted fro111 [reqiiired piiblic disclosure] 
if it is information about an iiiiiiate who is confined in a facility operated by 
or under a contract mlth rlie departnieilt 

Gov't Code $ 552.134(a). Section 552.134 is explicitly made subject to sectioi? 552.029, 
which provides in relevant part tlie followi~ig: 

h'ot\vitlistandi~ig . . . Sectioi~ 552.134, tile fol!o\vi~ig information aboitt an 
inmate who is confined i n  a facility operated by or under a contract \\.it11 the 
Texas Department of Crinli~ial Justice is s~ibjcct to requit-cd disciosurc tinder 
Sectioi? 552.02 I :  

(8) basic information regarding the death ofail inmate in ciistody, a11 
incidcnt in\rol\.ii~g t l~c  use of force, or an alleged crime il?\.olving tire 
illmate. 
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Gov't Code 5 552.029(8). On review, we agree that tlie remaining records constitute 
iilfornlation about an inmate for purposes of section 552.134. However, these records 
contain information relating to the death of an inmate in custody. Therefore, basic 
information concerning this incident must be released. See Gov't Code 552.029(8). Basic 
information includes the time and place of the incident, names of inmates and department 
officials directly involved, a briefnarrative oftlie incident, a briefdescription ofany injuries 
sustained, and information regarding criminal charges or disciplinary actions filed as a result 
of the incident. Thus, except for basic iilforniation which both the OGC and OIG state has 
already been released, the department miist withhold tlie remaining info~~nation pursuant to 
section 552.134. 

In summary, to the extent that any of tlie information at issiie is held by the department as 
an agent of the grand jury, such infot-rnation is in the grand jury's constr~tctive possession 
and is not subject to disclosllre rtiider the Act. To the extent that the information at issue is 
not held by the department as an agent of the grand jury, we conclude that ( I  j iiiedical 
records may only be released i n  accordance with tlie MPA, (2) rnei~tal health recot-ds may 
only be released in accordatice with sectiotis 61 1.004 and 61 1.0045 of the Health and Safety 
Code, (3) dental records may only be released in accordance with chapter 255 of the 
Occupations Code, (4) EMS records may only be released in accordance with chapter 773 
ofthe Health and Safety Code, and (5) except for basic information which both the OGC and 
OIG state has already been released: the departilient must withhold the remaining 
inforn~ation pursuailt to section 552.134 of the Goveniment Code.' 

This letterruiing is iiinited to theparticiilar records at issue in this request and liniited to the 
factts as presented to us; therefore. this riiliilg must not be relied upon as a previous 
determination regarding aiiy other records or any other circu~-nstances. 

This ruling triggers i~liportant deadlines regarding tlie rights and respoilsibilities of the 
governmental body and of rile reqiiestor. For exatnple: go\,er~inlental bodies are prohibited 
from asking the attorney geiieral to reconsider this riiling. Gov't Code 552.301(t). I f  the 
governmental body wants to clialler~gc this I-iili~ig, tiic govcsnmcntal body nitlst appeal by 
tiling suit in Travis Coiinty \villiin 30 caleiidar days. lii. 9 552.324(b). It1 order to get the 
fill1 benefit of such all appeal, tlie gover~imentai body iilust fjle suit within I0 calendai- days. 
/d. 552.353(b)(3); (c). If the gover~iiiiei~tal body does not appeal this rulitig and the 
gove~-t~iiie~itaI body does not coti~ply with it, then both the requestor and the attorney general 
have the right to file s~tit  against thc goverrimeiilal body to enforce this ruling. If!. 
5 552.321(a). 

If this I-tiling ~reqiiir-es tllc g,.nvcl-linici~tal body to release all or part of the I-eiliiestcd 
itiformation, the governmental body is rcspoiisiblc for taking tlic next step. Based 011 the 
statiite, the attoniey getielxl expects that, ti[)oii seeciving this riiling. the goven~mci?tal body 
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will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govemmerital hody fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6539. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
req~tested information, the requestor can appeal that decision by suing the goverrlniental 
body. Id. 5 552.321(a); Tmas Dep't oj'Pltb. Safety v. Gilbienth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in coir~pliance with this ruling, 
be sure that all charges for the inforinatioll are at or below the legal amounts. Questions or 
conlplaints aho~tt  over-charging niust he directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental hody, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is rio statittory deadline for 
contacting us, the attorney general prefers to receive any comments lvithin 10 calelidar days 
of the date of this n~l ing.  

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Rccords Division 

Enc. Submitted documerits 

C :  Mr. Hcynaldo Merino 
Attorney-at-Law 
4500 Nor-th 10"' Street, Sttile F 
McAllen, Texas 78504-2874 


