
G R E G  A B B O T T  

December 1,2006 

bls. Patricia Fleming 
Assistant General Co~insel 
TDCJ - Office of the General Counsel 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Dear Ms. Fleming: 

You ask whether certain infomiation is s~~b jec t  to required pitblic disclosure under the 
Public I~lformatioii Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 266086. 

The Texas Department of Criminal Justice (the "departinent") received a request for 
information pertaining to i~lvestigation number 06000970. You state that sonie of tlie 
requested information has been or will be released to the requestor, hut clairii that the 
siibmitted information is excepted from disclosure under sections 552.101 and 552.107 of 
the Governmeitt Code. We have considered the exceptions you claiili and revie~ved the 
subinitted iliforniation. 

Section 552.101 excepts from disclosure "information considered to be coi~fidential by law, 
either constitutional, statutory, or byjudicial decision." Gov't Code 5 552.101. This section 
encompasses tlie doctrine of comiiion-law privacy, which protects iiifor~iiation that ( I)  
contains highly intimate or etiibarrassing facts tlie piiblication of which \vould be highly 
objectionable to a rcasoliable person atid (2) is not of legitimate concern to tlie public. Oidz~s. 
F'oiolii 1.. Te.x. 111rIli.s. Accic/'rir Bti., 540 S.\1'.2d 668, 685 (Tex. 1976). The types of 
i i lfor~~~ation co~isidcrcd intimate and cinbarrassing by the Texas Suprenie Court in Iiidlisti.io1 
Fortriciiziiorl incliided inforiiiation relati~ig to sexual assault. pregnancy, n~elrtal or physical 
ahuse in the workplace, illegitiinate children. psychiatric treattuellt of nientai disorders, 
attempted suicide, and injuries to sexual organs. Id. at 683. 

in Moi-ii1i.j. 1,. Llie~l, 840 S.\4'.2tl 5 19 (Tcx. App.-El Paso 1992, \\,sit deiiicd), tlie corirt 
addressed tlie applicability of the coii~nion-law privacy doctrine to files of an i~i\~estigation 
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of allegations of sexiral harassiiient. The investigation files in Ellerl convained individual 
witness statements. an affidavit by the individual accused of the nlisconduct responding to 
the allegations, and conclusions ofthe board of inquiry that conducted the investigation. Id. 
at 525. The court ordered the release of the affidavit of the person under investigation and 
the conclusions of the board of inquiry, stating that the public's interest was srrfficiently 
served by the disclosure of such documents. Id. In concluding, the Eller~ court held that "the 
p~rblic did not possess a legiriniate interest in the identities of the individual witnesses, nor 
the details oftheir personal statements beyond what is contained in the documents that have 
been ordered released." Iti Thiis, if there is an adequate summary of an investigation of 
alleged sexual harassment, the investigatiorr snmma~y  mist  be released under Elleti, but the 
identities of the victims and witnesses of tlie alleged sexual harassment must be redacted, 
and tlieir detailed stateriients ni~ist he witlilieid from disclosure. See Open Records Decision 
Uos. 393 ( 1  983), 339 (1982). Ho~vever, comnioii-law privacy does not protect irifoi-niation 
about a public ernployce's alleged nlisconduct on the job or complaints inade aboiic ;I i)ublic 
e~iiployee's job performai~ce. See Open Records Decision Nos. 138  ( 1986), 405 ( 1983), 230 
(1979),219 (1978). 

Tile subiiiitted infor~iiatioit contai~is an adequate sumn~aiy of an in\,estigatioii into alleged 
sexual harassnieilt and a statemetit hy the person who was acc~rsed ofsexual harassn~ent. The 
siimmaly and statemeiits are thus not confidential; however, infoi-mation within these 
documents identifying tlie victim anci witnesses, which we have nmrked, is co~ilidential 
under common-la\\; privacy and must be withheld pursuant to section 552.101 of the 
Government Code. See Elietz; 840 S.W.2d at 525. The department must release the 
remaiiiing illformation in the summary and statement to the requestor. Tlie remaining 
information in the investigation file rniist also be withheld ~inder  sectioli 552.101 in 

1 coii.junction with common-law privacy. See id. 

T l ~ i s  letter ruling is li~iiited to tlic particular records at issue in this recriiest arid liniited to the 
facts as presented to 11s; therefore, this ruling niust not be relicd up011 as ;I pi-evious 
deternminatioii regarding any otlier rccords or any other circ~iiiistances. 

This r~ i l i~ ig  triggers i~i~poi-tant dcadliiics regarciing !lie I-ights aiicl respoiisibilitics of the 
govcnin~entai body and of tile requcstol.. Foi-example, go\~eri,n~cl~t;il bodies are prollibited 
fioiii asking the attorney general to recoi~sicler this riliiiig. Gov't Code 5 552.30 I (i). If the 
go\.erriniental body \\,ants to chnlleiige this ruling, the gover-iiriieiital body mcist appeal by 
filing s~rit in Travis Co~r i~ ty  within 30 calendar days. Id.  3 552.321(b). In  order to get the 
l i i l l  beiietit ofsiicli an appeal, the governniental body iiiiist tile sitit \vitlii~i 10 calciic?ar days. 
I /  552.353(b)(3), (c). If the go\erniiicntal body docs not appeal this riiliiig and tile 
gol-enimeiitai body does not coir~ply \vitll it, then both the requestor arid tile attoi-iicy general 
have tlie right to file suit against the go\~ei-ilinental body to enforce this i~~l i i?g.  Id .  
5 552.321(:\). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governniental body 
\\.ill either release the p ~ ~ b l i c  records promptly pursuant to section 552.221(a) of the 
Government Code or tile a lawsuit challenging this riilingpursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then tlie 
requestor shouid report that failure to the attorney general's Open Govel-nment Motline, toll 
free, at (877) 673-6839. The requestor may also file a cotiiplaint with tlie district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or soiiie of the 
requested information, the requestor can appeal that decision by suing the goveri~nie~ital 
body. Id.  $ 552.321(a); TC,xil,s Dep't of Pub. Sqf?!,, 1'. Gilhi~eiitli, 842 S.W.2d 408, 41 1 
(Tes. App.--Austin 1992, no writ). 

Please remember that under the Act tile release of information triggers certaiii procedures 
for costs and charges to the requestor. If records are released in conipliance with this ruling, 
be sure that all charges for the infomation are at or below tlie legal amounts. Questions or 
complairtts about over-charging must be directed to Iladassah Scllloss at the Office of tile 
Attorney General at (5 12) 475-2497. 

If the goveriimental body, the requestor, or any other person has questions or coniiiients 
about this ruling, they may coiltact our office. Altliough there is no statutory deadline for 
coiitactiiig us, the attorney general prefers to receive any commeiits within 10 calendar days 
of the date o f  this ruling. 

Sincerely, 

Ci~idy Nettles 
Assistaiit Attoriiey Geiieral 
Open Records Division 

Eirc. Submitted documents 

c: Mr. Leonard Johnson 
83 Rriinch Avenne 
i Iuntsville. Texas 77340 
( d o  enclosures) 


