
G R E G  A B B O T T  

December 4,2006 

Ms. M. Ann Moiitgomery 
Assistant Ellis County & District Attorney 
1201 North Highway 77, Suite 104 
Waxahachie, Texas 75 165-7832 

Dear Ms. Montgomery: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yo~ir  request was 
assigned ID# 266030. 

The Ellis County Sheriffs Office (the "sheriff') received a request for information 
pertaining to a specified residence. You claini that the submitted information is excepted 
from disclosure under sections 552.101,552.103, and 552.130 ofthe Government Code. We 
have considered the exccptioiis you claini and reviewed the submitted information. 

Section 552.10 1 of the Government Code excepts from disclosure "inforn~ation considered 
to be confidential by law, either constitutional, statutory, or by judicial decisio~~." Gov't 
Code 5 552.101. Section 552.101 also encompasses the doctrine of common la\\; privacy, 
which protects inforniation that (1 )  contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasoilable person, and (2) is not of 
legitinlate conce r~~  to the p~iblic. Iildz~s. F ~ I I I I ~ .  i'. 7'e.x. 111iiils. A C C ~ C ~ I Z I  Nd.,  540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common law privacy, 
both prongs of this test niust be satisfied. Id. at 681-82. A con~pilation of an individual's 
crimii~al history is highly embarrassing information, the publication of which would be 
highly objectionable to a reasonable person. Cf: U.S. Dep't qfJlrstice v. Reporters Cotnr~l. 
,for- Freedot,, of. tile Press, 489 U.S. 749, 764'(1989) (when coilsidering proiig regarding 
iiidividual's privacy interest; court recognized distinction between public records found in 
courthouse files and local policc stations and conipiled summary of inforination and iioted 
that individual has significant privacy interest in compilation of oile's criminal history). 
Furthermore, we find that a conipilation of a private citizen's criminal history is generally 
not of legitimate coiicern to the public. 

In this instance, the requestor asks the sheriff for all records pertaining to a specified 
residence. S~ich a request does not iniplicate ihe privacy interests of an ii~dividiial. 
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Therefore, no poltion of the  submitted infomtation may be withheld under section 552.101 
on this basis. 

Section 552.101 also encompasses constitutional privacy. Constit~itional privacy consists 
of two interrelated types of privacy: (1) the right to make certain kinds o f  decisions 
independently and (2) an individual's interest in avoiding disclosure o f  personal matters. 
Open Records Decision No. 455 at 4 (1987). The first type protects an individual's 
autonomy within "zones ofprivacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type of 
constitutional privacy requires a balancing between the individual's privacy interests and the 
public's need to know information of public concern. Id The scope of infomiation 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "ntost intimate aspects of human affairs." Id. at 5 (citing Ranlie v. Cit~j of 
Hedwig Village, Tei;as, 765 F.2d 490 (5th Cir. 1985)). 

Having considered your arguments and reviewed the submitted information, we find that you 
have not shown that any of the submitted inforntation comes within one of the constitutional 
zones of privacy or involves the most intimate aspects of human affairs. See Open Records 
Decision Nos. 470,455, 444,423 at 2. Therefore, none of the submitted information may 
be \vithheld under section 552.101 in conjunction with constitutional privacy. 

Section 552.101 also encompasses information protected by other statutes, such as 
section 261.201(a) of the Faniily Code. Section 261.201(a) provides as follows: 

(a) The following information is confidential, is not s~ibject to public release 
under Chapter 552, Go\,emment Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or 
~inder rules adopted by an investigating agency: 

(1) a report of alleged or s~ispected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise pr-ovided iii this section, the files, reports: 
records, communications, atid working papers used or developed in 
an investigation i~rider this &apter 01- in providiitg services as a result 
of an investigation. 

Fani. Code 6 261.201(a). Upon revie\\,, we determine that case number 06-0641 5 consists 
of files, reports, records, communications, or woi-king papers used or developed in an 
investigation cinder cliaptcr 261. Sc>e id. 4 261.001 (defiiiinl: "abuse" and "neglect" for 
purposes of Faniily Code, cli. 261). Thus, this information is within the scope of 
section 261.201 oftlie Family Code. You Iia\,e not iitdicated that the sheriffl~as adopted a 
rule that governs the release ofthis type of information. Thcr-efore, we assume that no such 
regulation exists. Given that assumptioit, we find that case niimbcr 06-06415 is confidential 
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pursuant to section 261.201 ofthe Family Code and must be withheld under section 552.10 1. 
See Open Records Decision No. 430 at 2 (1986) (predecessor statute). 

Section 552.101 also encompasses section 58.007 of the Family Code. Juvenile law 
enforcement records relating to conduct that occurred on or after September 1, 1997 are 
confidential under section 58.007. Section 58.007(c) provides in pertinent part as follows: 

(c) Except as provided by Si~bsection (d), law enforcement records and files 
concemirig a child and information stored. by electronic means or otherwise, 
conceming the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult 
files and records: 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
conceming adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapter B. 

Fani. Code 5 58.007(c). For purposes of section 58.007, the juvenile must have been at 
least 10 years old and less than 17 years of age when the conduct occurrcd. See id. 
5 51.02(2) (defining "child" for purposes of title 3 of Family Code). Case 
numbers 06-09855 and 06-07550 pertain to ju\~eiiile delinquent conduct that occurred after 
September 1, 1997. It does not appear that any of the exceptions in section 58.007 apply; 
therefore, case n~~mbers  06-09855 and 06-07550 are confide~itial under section 58.007 and 
must be withlield under section 552.101. 

You raise section 552.108 ofthe Govcl-~inicni Code f'nrthcremaining submitted inforniation. 
Section 552.108(a)(2) excepts from disclosure information concerning an iiivestigation that 
concluded in a result other than conviction or dei'erred adjudication. A governmental body 
claiming section 552.108(a)(2) must demonsti-ate that the requested information relates to 
a criminal investigation that has concluded in a final resnlt other than a conviction or 
defcrredadji~dicatioii. You statc that thercniainingsubmitted information relates to criminal 
investigations that concluded in resi~lts other thaii coiiviction or deferred adjudication. 
Accol-dingly, we agree that scctio~i 552.108(a)(2) is applicable to the rcmai~iing subniitted 
infornlation. 

However; section 552.108 docs not except basic inCorniation about an arrcsted person, all 
arrest, or a crime. Gov't Code 5 552.108(c). We bclievc such basic information refers to 
the inforination held to be piiblic in Hoirstoir Cii~.otiicle. See 53 I S.W.2d at 186-87. We note 
that in this instance, a portion ofthe basic iiiforniation in case niiiiibcr 06-08706 is protected 
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under section 552.101 in conjunction with common law privacy. The type of information 
considered intimate and embarrassing by the Texas Supreme Court in Indi~strial  Foi lndat io~~ 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment o f  mental disorders, attempted 
suicide, and injuries to sexual organs. Iiidus. Folriin'., 540 S.W.2d 668,683. This office has 
also found that some kinds of medical information or information indicating disabilities or 
specific illnesses is protected under section 552.101 in conjunction with common law 
privacy. Sec Open Records Decision Nos. 470 (1987) (illness from severe emotional and 
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical 
handicaps). Accordingly, the sheriff IIILIS~ withhold the infomiation we have marked in case 
number 06-08706 under section 552.101 in conjunction with comnlon law privacy. All 
other basic information must be released to the requestor. The sheriff may withhold tlie . 
remainder of the information at issue under section 552.108(a)(2) of the Government Code. 

In summary, the sheriff must withhold case number 06-06415 under section 552. I01 of the 
Government Code in coiijunction with section 261.201 ofthe Family Code. The sheriffmust 
\vithhold case numbers 06-09855 and 06-07550 under sectioli 552.101 of the Government 
Code in conjunction with section 58.007 ofthe Family Code. The sheriffmust witllhold the 
information we have marked in report number 06-08706 under section 552.101 of the 
Governniellt Code in conjunction with coninion law privacy. All other basic information 
must be released to the requestor. The sheriffmay withhold the remainder ofthe information 
at issue under section 552.108(a)(2) of the Government Code.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstai~ces. 

716s ruling triggers iniportaiit deadlines regarding the rights and vesponsibilities of tile 
aovernniental body and ofthe requestor. For example, governmental bodies are prohibited - 
fi-om asking the attorney general to reconsider this nlling. Gov't Code 5 552.301(f). If the 
eo\~ernmental body walits to challenge this ruling, thc governmental body must appeal by - 
filing suit in Travis County within 30 calendar days. Id. $ 552.324ib). In order to get the 
fill1 benefit ofsuch all appeal, tlie gover~~mental  body must file suit wititin 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the govert~niental body does not appeal this ruling and the 
governmental body does not comply \\.it11 it. then both the requestor and tlie attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
~'d. 5 552.32 ](a). 

If this ruling I-cquires t11c governmental body to release all or part of t11c 1-equested 
iliforiiiation, the governmental body is responsible for taking the next step. Rased on the 
statute. the attorney gencrdl expects that; upon receiving titis rtiling, the governmental body 

' A S  oiir ru l i n s  is dispoiitivc, we need iiot addi-ess your reniaiiiing argiiiiiciits other tliai! lo iiote that 
basic infori~iation ticld to be pi~hl ic  in Hf~irstoii ('lii-oiiicle is gciici-nlly iior excepted t'roni pi~blic disclosrire under 
scctioii 552.103 o r  tire Goveimmcnt Code. Open Records ilccisioii No. 597 ( I  991 ). 
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will either release the public records promptly pursuant to section 552.22I(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.32 1 (a); Te.ws Dep 't of Pub. Snfet), v. Gilbrerrtl~, 842 S.W.2d 408, 4 1 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Lisa V. Cubriel 
Assistant Attorney General 
Open Records Division 

Ref: ID# 266030 

Enc. Submitted doc~irnents 

c: Ms. Brenda Elledge, L.P.C. 
328 Pebblebrook Lane 
Cilenn Heights, Texas 75 154 
(W/O enclosures) 


