
G R E G  A B B O T T  

December 4,2006 

Ms. Cary Grace 
Assistant City Attorney 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-1088 

Dear Ms. Grace: 

Yoii ask whether certain information is subject to required public disclosure under the 
P~tblic Information Act (the "Act"), chapter 552 ofthe Government Code. Yo~rr request was 
assigned ID# 267 148. 

The City of Austin (the "city") received a request for policies that pertain to conducting 
criminal back ground investigations, and any draft versions of such policies. You claim that 
some of the requested information will be released, but claim that the submitted information 
is excepted from disclosure under section 552.1 I I of the Government Code. LVe have 
considered the exception you claim and reviewed the submitted representative sample of 
information.' 

Section 552.1 11 excepts from disclosure "an interagency or intraagcncy memorandum or 
letter that would not be available by law to a party in litigation with the agency." This 
exception encompasses the deliberative process privilege. See Open Records Decision 
No. 615 at 2 (1993). The purpose of section 552.1 11 is to protect advice, opinion, and 
recommendation in the decisional pi-ocess and to encourage open and frank discussion in the 
deliberative process. Sce Alrsli?~ v. Ci@of'Sc~n Atltotlio,630 S.W.2d391,394 (Tex. App.-Sail 
Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Iiecords Decision No. 61 5 (1 993), this office rc-exan~incd the statutory predecessor 
to section 552.1 11 in light of the decision i n  72.r.zns I le~~i~rf?~zcnl  of P~rhlic Soft'f]. v. 

' wc assume that the "representative sample" ofrecords subiiiirted to this oftice is truly i-cprescntariie 
of'tiic requested records as a wiiolc. See Opeii Records Dccision Uos. 399 (lY88), 497 (19x8). This open 
records letter docs not rcacli, atid thcrelbri: does slot autliorize [lie withliolding oi; ally other irequested records 
to the extent that those records contain substa~irially different types of iiiforiiiatio~i than thar submitted lo this 
office. 
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Gilbreatiz, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detemiined that 
section 552.11 1 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other niaterial reflecting the policymaking processes 
of the governmental body. See Open Records Decision No. 615 at 5. A governmental 
body's policymaking functions do not encompass routine internal administrative or 
personnel matters, and disclosure of information about such matters will not inhibit free 
discussion of policy issues among agency personnel. Id.; see alro City ofGnrlatzd I,. Llallns 
~ifo'oi-tiitrg iVeit,s, 22 S.W.3d 351 (Tex. 2000) (section 552.1 1 1  not applicable to 
personnel-related communications that did not involve policymaking). A goverrlmental 
body's policymaking firnetions do include administrative and personnel matters o f  broad 
scope that affect the governrneiital body's policy mission. See Open Records Decision 
No. 63 1 at 3 (1995). 

Fu~ther,  section 552.1 11 does not protect facts and written observations of facts and events 
that are severable frorn advice, opinions, and rccornmelidations. See Open Records Decision 
No. 615 at 5. B L I ~  if factual information is so inextricably intertwined with material 
involving advice, opinion, or recorninendation as to make severance of  the hct~raf data 
impractical, the factual information also may be bi~ithheld ~rnder section 552.1 1 1. See Open 
Records Decision No. 313 at 3 (1982). 

This office has also concluded that a preliminary draft of a doc~ltnent that is intended for 
pirblic release in its final form necessarily represents the drafter's advice, opinion, and 
recornmendatioii with regard to the forrn and content of the final document, so as to be 
excepted from disclosirre under section 552.1 11. See Open Records Decision Ko. 559 at 2 
(1 990) (applyingstatutory predecessor). Section 552.1 I1 protects factual information in the 
draft that also will be inclirded in the final version of the document. See i d  at 2-3. Thus, 
section 552.1 1 1  enconipasscs the entire contents: including coliments, underlining, 
deletions, and proofreading marks, of a preliminai-y draft of a policyriiakiiig document that 
will be released to the piiblic in its final f'orm. See it/. at 2. 

Yoti state that the subiiiitted information consists of dralis of a procedure for condiicting 
cririiinal backgro~rrid investigations and that tllese drafts are of ;I policyiiiakingdoc~~mciit that 
will be relez~scd in final form. Based ulmn tliese I-eprescntiitio~is aiid our revie\v of the 
inibriiiation at issue, we agree that the city may \vitl~liold tlic s~rbrnitted information under 
section 552.1 1 l 

This lettel-1-il1ing is limited to the particular records at iss~ie in this rccl~~est and linlitcd to tlie 
facts as presented to 11s; therefor-c, this ~-~iliilg ~ I L I S ~  not be relied upon as a previoirs 
dctci-milration I-cgardirrg any otlier recoi-cis or any other- circumstances. 

This ruling triggers iinpoi-tant deadlines regarding the rights 2nd responsibilities of the 
eovenlmcntal body and ofthe requestor. For example, governincnt:ll bodies are prohibited - 
froin asking tlie atiomcy ge~icral to rcconsidcr this riiling. Gov't Code 552.301(f). Ifthe 
governn~cntal body \\.ants to challenge this 1-rilj~lg, the goverilmental body iii~rst appeal by 
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filing suit in Travis County within 30 calendar days. Id. S 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the go.r~eriimental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
\\.ill either release thc public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governnleiital body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id 5 552.3215(e). 

If this riding requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the gover~~niental 
body. Id. 3 552.321(a); Te.~as Dep't of  PI,^. Snjrty v. Gilbreatil, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please reillember that under the Act the release of information triggers certain procediires 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
coluplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the govcri~mental body, the requestor, or any other person has questions or coiuinents 
about this ruliiig, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to witlihold inforination from a requestor. Gov't Code 
$ 552.325. Although there is 110 statutory deadline for contacting us, the attorney general 
prefers to rcceivc any coniiilcilts within 10 cale~ldar days of the date of this ruling. 

Sinccrcly, 

b p e n  Records Division 
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ReE ID# 267148 

Enc. Submitted documents 

c: Mr. Mark A. Hopkins 
P.O. Box 9773 
Austin, Texas 78766 
(W/O enclosures) 


