
ATTORNEY GENERAL OF TEXAS 
~, - 

G R E G  A B B O T T  

December 4,2006 

Mr. Miles K. Risley 
Senior Assistant City Attorney 
City of Victoria 
Legal Department 
P.O. Box 1758 
Victoria, Texas 77902- 1758 

Dear Mr. Risley: 

You ask whether certain infonnatio~i is sribject to required pilblic disclosure under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Govemnient Code. Yot~r  request was 
assigned ID# 266132. 

The City of Victoria (the "city") received a request for information pertaining to incidents 
that occurred at a specified address fbr the past three years, and all information pertaining 
to a named individual. You indicate that the city will release some information to tlie 
requestor. You claim that the subniitted information is excepted froni disclos~ire under 
section 552.101 of the Government Code. We have considered the exception you claim and 
reviewed the subniitted infonnation. 

Section 552.101 of the  Governnient Code excepts froni disclos~irc "information considered 
to be confidential by law, either constitutional, statutory, or by jridicial decision." Cio\r3t 
Code 552.101. Section 552.101 encoinpasses tlie Medical Practice Act ("MPA"), 
chapter 159 of the Occupations Code. Section 159.002 of tile Occupations Code provides 
i n  pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment o f a  patient 
by a physician that is created or maintained by a physician is confidential and 
privilezed and may not be discloscd except as provided by this chapter. 

(c) A person who receives information from a confidential con~ni~tnicatioii 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
ir~formation except to the cxtent that disclosrire is consistent with tlie 
authorized purposes for \vliicli the information was first obtained. 
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Occ. Code 6 159.002 (b), (c). Inforniation that is s~ibject to the MPA includes both medical 
records and inforniation obtained from those medical records. See id. 5s 159.002, ,004; 
Open Records Decision No. 598 (1991). We have reviewed the submitted information and 
have not found any infonnation to which tile MPA applies. Therefore, you niay not withhold 
any of the submitted infornration ~uider section 552.101 on that basis. 

Section 552.101 also encompasses the doctrine of common law privacy, which protects 
inforniation if ( I )  tlie information contains highly intimate or enibarrassing facts the 
p~ibiication of which would be highly objectionable to a reasonable person, and (2) the 
infomiation is not of legitimate concern to the public. Itidus. Foicild. 1,. Te.x. Iizdzi.~. Accideizr 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate tlie applicability o f  coninion law 
privacy, both prongs of this test must be satisfied. It/. at 681-82. The type of inforniation 
considered intimate and embarrassing by tlie Texas Supreme Court in Iiiri~istl-ii~l Foitirdntiotl 
included information relating to sexual assaiilt, pregnancy, mental or physical abuse in tlie 
jvorkplace, illegitimate children, psychiatric treatment of niental disorders, attempted 
suicide, and injuries to sexual organs. Id. at 683. In addition, a compilation of an 
indi\~id~ial 's criminal history is highly embarrassing information, tlie publication of which 
would be liighly objectionable to a reasonable person. Cf: UirireciStilres Dep "t oj'Jt,stice v. 
Repo~teix Corizrti. ,fix Freetloni "f'tlie Press, 489 U.S. 749, 764 (1989) (when considering 
prong regarding individual's privacy intel-est, court recognized distinction between ltiiblic 
records found in cour tho~~se files and local police stations and compiled summary of 
information and noted that individual iias significant privacy interest in compilation ofone's 
criminal history). Furthermore, we find tliat a compilation of a private citizen's criminal 
history is generally not of legitimate concern to the public. 

Here, the reqiiestorasks, i n  part, for all criminal records o fa  named individual. As such, this 
portion of tlie req~lest iiiiplicates tliat indiviilual's right to privacy. Tlierefore, to tile extent 
the city maintains law enforcement records depicting the named individual as a suspect, 
arrestee, or criminal defendant, the city must withhold such inbrmation under 
section 552.101 in coi~jiiiictioii \vitl~ coninion 1:1\v privacy. 

The subiiiitted infomiation contains report number 2004-00035659, ivhicli is rcspo~isive to 
the reriiainder of tlie request. Incident report ~iuiiibcr 2004-00035659 contains infor~iiation 
tliat is co~isidered highly intimate or embai-rassing and is not of legitimate concern to the 
public. In  most cases, the city would be allo\\,ed to ~vitlihold only this informatiori; hoivever: 
i n  this instance the requestor knows tile identity of tlie individual involved and the nature of 
the incident at issite. Witliholding only certain .details of the incident frori? tlie requestor 
\vould thus not preserye tlie individiial's comiiioii law right of privacy. Thiis, the city must 
n-itlihold incident report ncimbcr 2004-000.3565C) its entirety puisuant to the conimon law 
privacy priliciples incorporated by section 552.101 of the Governmcnt Code. 

\Ve note, lio\vever, tliat the requestor appears to be tlic spouse of tile iiidi\~idi~al to \vlio~ii the 
request pertains. If so, the requestor m;iy have a special right of access to any responsive 
inibi-malion as the authorized rcpresentativc oStlie individual to \vhom it pertains. See Gov't 
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Code $ 552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not 
iniplicated when individual requests infomiation concerning himseii). If the requestor has 
a right of access to the information under section 552.023, then the city may not \vithhold 
any of the information from the requestor on privacy grounds under section 552. I0  1, and 
nilrst release any such information in its entirety. If the requestor does not have a special 
right of access under section 552.023, then the city must withhold any information made 
confidential by common law privacy iinder section 552,lOI. 

In summary, to tlie extent the city maintains law enforcement records depicting the named 
individual as a suspect, arrestee, or criminal defe~idaiit, the city must witlihold such 
information under section 552.101 of the Go?ernrne~it Code in co~ijl~nction with common 
law privacy. Incident report number 2004-00035659 nii~st be withheld in its entirety under 
section 552.101 in eo~ijunction with common law privacy. IIowever, if the requestor is 
acting as the named individual's authorized represeiitative, then the city may not withhold 
any of the information at issue from the requestor on privacy gr-ounds under section 552.101, 
and ~iiust release any such information in its entirety. 

This letter ruling is limited to the particular records at issue iir this request and limited to the 
facts as presented to us: therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For exa~iiple, governmental bodies are pi-ohibited 
from asking the attorney general to reconsider tliis ruling. Gov't Code 5 552.30l(t). If the 
gouer~iniental body waiits to challenge this ruling, the gover~rmciit~ai body must appeal by 
filing suit in Travis County within 30 calciidar days. /(I. 5 552.324(b). In order to get the 
full benefit ofsucli an appeal, the govenimerital body ~iiust file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the gover~iine~rtal body does not appeal this r~iling and the 
gover~imeiitai body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against tlie go\~er~imeiltaI body to enforce this riiling. 
10. 3 552.321(a). 

If this riiliiig requires tlie govcrnniei~tal body to release all or pal-t of the requested 
iirfornration: tlie goverti~iiental body is rcspoiisiblc for taking the next step. Rased on the 
statute, the attorney general expects that, upoi? receiving this ruling, ihe gover~imcntal body 
will either release the [l~lblic records protllptly PLirsLlatit to section 552.221(a) of the 
Government Code or file a la\vsi~it ciiallengiug this ritling pursuant to section 552.324 of the 
Goveririireiit Code. If the govcmmental body ljils to do one of these things, then the 
requestor sliould repol-t that faili~re to the attoi-tiey general's Opeii Gover~rment Hotline, toll 
fi-ee, at (877) 673-6839. The requestor limy also file a coinplaint with the disti-ict o r  courrty 
attorney. M. 5 552.3215(e). 

Ii'this riililig requires or permits tlic govcr~iiiiciital body to \vithiiold all or some of the 
requested infomiation, tlie rcqliestoi- can appcal that decisioii by suing the gover-nmental 
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body. Id. $ 552.321(a); Texas Dep't of Pub. Safi.ty v. Gilbreatlz, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comnlents within I0  calendar days 
of the date of this ruling. 

Sincerely. 

Lisa V. Cubriel 
Assistant Attorney General 
Open Records Division 

Ref ID# 266132 

Enc. Submitted documents 

c: Ms. Nikki Baca 
302 Kelly Drive 
Victoria, Texas 77904 
(w!o enclosures) 


