
G R E G  A B B O T T  

December 6,2006 

Ms. Dawn K. Doherty 
Vial, Hamilton, Koch & Knox, L.L.P. 
1700 Pacific Avenue, Suite 2800 
Dallas, Texas 75201 

Dear Ms. Doherty: 

You ask whether certain information is subject to required public disclos~~re under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2665 17. 

The North Central Texas Council of Governments (the "council"), which you represent_ 
received two requests for infortnation pertaining to the termination of two individuals who 
are represented by the requestor. You state that some of the requested information is being 
made available to the requestor, but claim that the submitted inforn~ation is excepted from 
disclosure under sections 552.103 and 552.107 of the Gover~inient Code. \Ve have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.103 of the Government Code provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which a11 officer or 
employee of the state or a political subdivision, as a consequence of the  
person's office or employment, is or may bc a party. 
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(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
inforniation for access to or duplication of the information. 

Gov't Code 552.103(a), (c). The council has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that ( I )  litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. U~ziv. of Te.w. Law 
Sch. v. Tes. Legirl Fo~lnd., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
11. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houstoli [lst  Dist.] 1984, writ ref d 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The council must meet both prongs of 
this test for information to be excepted under 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmelital body's receipt of a letter containing a specific 
threat to sue the govemmeutal body from an attorney fbr a potc~itial opposing party.' Open 
Records DecisionNo. 555 (1990); see Open Records Decision No. 5 18 at 5 (1989) (litigation 
must be "realistically contemplated). On the ofher hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward filing suit, litigation is not reasonably anticipated. See 
Open Records Decision No. 33 1 (1982). This office has also determined that contested case 
hearings that are conducted under the Administrative Procedure Act (the "APA"), 
chapter2001 ofthe Government Code, constitute litigation for purposes ofsection 552.103. 
See Open Records Dccision No. 558 at 7 (1991). 

You inform us that the individuals at issue were termiilatcd by the council and that they have 
retaincd counsel and filed formal appeals of their terminations. IHowever; you have not 
explained how the formal appeal process would constitute litigation of a judicial or 
quasi-jitdicial nature for pul-poses ofsection 552.103. Sc~i?goierirl(i. Open IZecords Decision 
No. 301 (1982) (discussing meaning of "litigation" ~~ i lde r  predecessor to section 552.103 ). 

1 in addition. tliis office has concluded that litigaiiori \\as rc;isoiiably ailticipated a h e n  tiie potential 
opposing party took [lie follo\ving objectih'e stcps toward Iiiigntioii: filed a co!iipl;iint with the Equal 
Eniployiiieiit Opportiiiiity Comtilission, .scc Open Records Decision No, 336 (lc)Y2): liired an attorney who 
inadc a demand for disputed paynicnts and tlireateiicd to s ~ i c  iftlie payiiients wet.e not niadc promptly, see Open 
Records Decisiori Xo. 3-16 (1982): and tlircatened to sue on sevei-al occasions atid iiired a11 attorney. scc Open 
llecosds Dccisioli Ko. 288 (1981). 
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We also find you have not otherwise established that the council reasonably anticipated 
litigation when it received the request for information. Thus, the council may not withhold 
the submitted inforn~ation under section 552.103. 

You assert that Exhibit E is excepted under section 552.107 of the Government Code. 
Section 552.107(1) protects information coming within the attorney-client privilege. When 
asserting the attorney-client privilege, a governmental body has the burden of  providing the 
necessary facts to demonstrate the elements of the privilege in order to withhold the 
information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental 
body must demonstrate that tlie information constitittes or documents a communication. Id. 
at 7. Second, the conimunication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. TEX. R. 
EVID. 503(b)(l). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that ofproviding or facilitatingprofessional legal services to the 
client governmental body. It1 re Tesas Fcirniers 111s. Esch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication invol\les an attorney 
for the government does not demonstrate this clement. Third, the privilege applies only to 
eo~umunieations between or among clients, client representatives: lawyers, and lawyer 
representatives. TEX. R. E\/rD. 503(b)(l). Thus, a governniental body must inform this 
office of the identities and capacities o f  the i~idividitals to whoin each communication at 
issue has been made. Lastly, the attorney-client privilege applies only to a corlfidential 
communication, id., meaning it was "not intended to be disclosed to third persons other than 
those to whom disclosure is made in furtherance o f  the rendition of professional legal 
services to the client or those reasonably necessary for tlie transmission of the 
communication." Id. 503(a)(5). 

Whether a comiiiuiiicatio~l meets this definition depends on the iilteiii of the parties involved 
at the time the informatioil was communicated. O.shor~tie v. Jolit~sori, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, becattse the ciielit may elect to waive the 
privilege at any time, a governmental body 1i1~1st explain that the confidciitiality of a 
communication has been maintained. Sectioi~ 552.107(1) generally excepts an entire 
co~ilmunication that is demolistrated to be protected by the attorney-client p r iv i l e~c  unless 
otherwise waived by the governmental body. See Hztie t,. DeSlirizo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entii-e conimur~ication, including facls contai~ied tlierein). 

You assert that Exhibit E consists of a confidential communicatioii bet\\.een an attorney for 
atid employee of tIie co~tncil that was rnadc for the purpose ofrcndering professional legal 
advice. Based on this rcprcseiitation and our review of tlie iiifor~iiation at issue, we agree 
that Exhibit E consists o f a  privileged attomcy-clie~it comn~unication that the council may 
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withhold under section 552.107. The council must release the remaining information to the 
requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records o r  any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the  requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, the governmental body must file suit within I0  calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal tliis ruling and the 
governniental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this niling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govei-ii~iient Code or file a lawsuit challenging this nllingpursuant to section 552.324 ofthe 
Governnient Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attoiney general's Open Government I-iotiine, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or c o ~ ~ n t y  
attorney. Id. 5 552.3215(c). 

If this d i n g  requires or permits the governmental body to withhold all or some of  the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id.  $ 552.321(a); Te.wos I31ep"r of P L ~  Saf i f y  v. Gilbi-ecith, 842 S.LV.2d 408, 41 1 
(Tcx. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforn~ation triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with tliis ruling, 
bc sure that all cl~arges for the information are at or belo\v the legal amounts. Questions or 
complaints about over-charging must be directed to i ladassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

'we  iiote tliat tile rcqiiestor. as the repr-cscntaiive of rlie individunls at issiic, lias a. riglit of  access to 
iiiii,r-iiiatioii in tiic subiiiitted documeiits that othcruisc \voiiId be cuccpicd fiorii I-elcrise uiidcr the Act. See 
Gov'r Code 8 552.023. Thus. the coiiiicil iiiiist again seck a decision from this office it' i t  receives a rcquest for 
tliis iiifor-mation fro~ii a differciit requestor-. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
5 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar days of the date of this ruling. 

Sincerely, 

/open Records Division 

JLCleb 
* 

Ref: ID# 2665 17 

Enc. Submitted docun~ents 

c: Ms. Rhonda Cates 
3320 Creek Meadow Lane 
Garland, Texas 75040 
(W/O enclosures) 


