
G R E G  A B B O T T  

December 13,2006 

Mr. David Galbraith 
Assistant General Co~insel 
Houston independent School District 
Hattie Mae White Educational Support Center 
4400 West 18"' Street 
Houston, Texas 77092-8501 

Dear Mr. Calbraith: 

You ask whether certain information is subject to required public disclosure under the Public 
Infomation Act (the "Act"), chapter 552 of the Got.~ernnlent Code. Your request was 
assigned lD# 266760. 

The Houston Irtdependent School District (the "district") received two requests for 
iiiformation pertainii~g to RFP 06-05-16, Although you take no position as to whether the 
1.equested information is excepted front disclosure, yoti indicate titat this il~formation may 
be subject to third party proprietary interests. Accordingly, you provide documentation 
showing that pursuaul to section 552.305 of the Governn;ent Code, you notified Campiis 
Online, Iiic. ("Campus Online"), Educational Testing Service ("ETS"), Pearson Educational 
Mcasurerrient ("Pcarsoi~")~ Quizanr Mcdia Corporation ("Quizam"), Riverside Publisbiitg, 
lnc. ("Iii\'erside"), and The Princeton lieview ("Princeton Iie~.iew") of the request and of 
each coinpany's opportunity to sublmit cornments to this office. Sec Gov't Code 5 552.305 
(per~uitting ilrtel-cstcd third party to s~ibinit to attorney gene]-al reasons why requested 
i~~formation sliould not be released); Open Records Decision No. 542 (1990) (determining 
that statt~tory predecessor to sectioli 552.305 pcri~~its  governmental body to rely on interested 
third party to raise a~ td  explain applicability of exception to disclosi~re in certain 
circun~stances). We l~aue received arguii?ents fro111 Car~lpiis O~llinc and legal counsel fbr 
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I'rinceton Review. We have considered the subnritted argurlrents arid rexriewed the submitted 
information. 

Initially, we must address the district's obligations under section 552.301 ofthe Goveriiment 
Code, which prescribes the procedures that a governmelital body ~irust follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursuant 
to section 552.301(b), a governmental body milst ask for a decisiorl from this office and state 
the exceptions that apply within ten busiriess days of receiving the written request. See Gov't 
Code 5 552.301(b). Section 552.30l(e) requires the governmerltal body to submit to the 
attorney general, not later than the fifteenth business day afier the date of its receipt of the 
request, (1) written comments stating why the governrncntal body's claimed exceptions 
appiy to tlre information that it seeks to withhold; (2) a copy of the request for information; 
(3) a signed statement of the date on wl~ich the governmental body received the request, or 
evidence stifticien to establish that date; and (4) the specific information that the 
go\iernmental body seeks to withhold or representative samples of the information if it is 
voluminous. See id. $ 552.301(e)(l)(A)-(D). You state that the district received the first 
request for information oil September 15, 2006. However, yoii did not request a decision 
from this office until October 6,2006, and you did not submit tlre requested inforniation for 
our review until October 10, 2006. We therefore find that the district failed to conlply with 
tl:e procccli~ral requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirenrents of section 552.30 1 resirlts in the legal presumption 
that the i~ifonnatioli at issue is public and must he released unless the go\~emrnental body 
denlonstrates a compelling reaso~r to withhold the information from disclosi~re. See id. 
4 552.302; Hu>~cock ti. State Rd. o f I ~ ~ s . ,  797 S.W.2d 379,38 1-82 (Tex. App.-Austin 1990. 
no writ)(governrnental body rnust nrakecompelling demonstration to overcon~e presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1982). Normally, a con~pelliirg interest is demonstrated when some other source 
of law makes !he inforn~ation at issue confidential or tlril-d-party interests are at stake. See 
Opeii Records Decision No. 150 at 2 (1977). Because tliird-party interests are at stake, we 
will consider wiietiier the submitted information is excepted from p~iblic release tinder the 
Act. 

Next, we note that an interested third party is allowed ten biisincss days after tilc date of its 
receipt of tbe govemnlental body's notice ul~der section 552.305(ci) to subil~it its reasons, if 
any, as to why requested information relating to that party sliould be withlicld fi-orn 
disclosure. See Gov't Code $ 552.305(~1)(2)(3). As oftlie date of this letter. this office has 
1301 received con~meiits from ETS, Pearson, Quizani, or Riverside explaiiiing l?o\v the relcase 
of the submitted informati011 \\.ill affect their proprietary interests. Therefore, these 
companies have not provided us with any basis to conclude that these coi~rl~anics have a 
protected proprietary interest in airy ofthe submitted infomration. Scr. e.g., id. $: 552.1 IO(b) 
(to prevent disclosure of coniincrcial or financial information, party niiist show by specific 
factual or evidcntiary nlaterial, not conclusory or generalized allegations, that i t  actually 
faces co~,ipctition and that substantial competitive ir~jury w o ~ ~ l d  likely result from 
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disclosure); Open Records Decision Nos. 552 at 5 (1990) (party must establish primafacie 
case that information is trade secret), 542 at 3 (1990). Accordingly, we collclude that the 
district may not withhold any portion of the submitted information on the basis of any 
proprietary interest that ETS, Pearson, Quizam: or Riverside may have in it. 

We now address the submitted arguments. Campus Online contends that poitioiis of its bid 
proposal contain student records that are excepted froln disclosure under section 552.101 of 
the Government Code in conjunction with the Family Educatiotlal Rights and Privacy Act 
("FERPA), section 1232g of title 20 of the United States Code. The United States 
Department of Education Family Policy Compliance Office (the "DOE") recently informed 
this office that FEI<PA does not permit state and local educational authorities to disclose to 
this office, u-ithout parental consent, unredacted, personally identifiable information 
contained in education records for the purpose of our review in the open records ruling 
process under the Act.' Because our office is prohibited from reviewing education records 
to determine whether appropriate redactions under FERPA have been made, we will not 
address the applicability of FERPA to any of the submitted records. Such determinations 
under FERPA must be made by tlie educational a~~thori ty in possession of the education 
records. We will, hobvever, address Canlpus Online's remaining argument. 

Campus Online and Princeton Review both raise sectiort 552.1 10 of the Government Code 
for portions of their bid proposals. Section 552.1 10 protects: (1) trade secrets, and (2) 
cotl~mercial or financial information the disclosure of which would cause sitbstantial 
competitive harm to the person from ivhorn the jnforniation was obtaiiied. See Gov't Code 
5 552.1 IO(a); (b). Section 552.11 0(a) protects the property interests of private parties by 
excepting from disclosiire trade secrets obtained from a person and privileged or confidential 
by statute or judicial decision. See id. $ 552.110(a). A "trade secret" 

may consist of any fonliula, patterii, device or compilation of infor~iiatioil 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over conipetitors who do not know- or use it. It may be 
a formula ibr a chemical coiiipound, a process of nianufiicturing, treating or 
prcserviilg materiais, a pattern for a machine or other device, or a list of 
customers. I t  differs fron~ other secret iilformation in a bilsincss in that it is 
not simply infot-matioil as to single or ephemeral events i n  the coilduct ofthe 
business, as: fbr cxampie, the amount or other terr~ls of a sccret bid for a 
contract or tlie sala~y of certain eiiiployees . . . . A trade sccret is a process 
or device for continuous use in tile operation of the busiriess. (;encrally it 
relates to the pvoductioii of goods, as, for example, a machine or forn~iila for 
the production of a11 article. I t  iiiny, however, relate to the sale of goods or 
to otller opet-ations 111 the business, such as a code for determining discourits, 
rebates or otlier coiicessior~s i t ]  a price list or catalogue, or a list of 

'A copy iil t h i s  t  I I foiind oii the Office oS tlic Attorirc) I ivrbsitc: 
li~t~?:~~\vw~~"ag.sti~tc.t~.i~so~~~~iope~i!o~re~i~i~~~i:s.sI~l~ril. 
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specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS ji 757 cmt. b (1939); see also Hyde Carp. \>. HuSJities, 314 
S.W.2d 763, 776 (Tex.); Open Records Decision Nos. 552 at 2 (1990), 255 (1980), 232 
(1979),217 (1978). 

There are six factors to he assessed in determining whether infonnation qualifies as a trade 
secret: 

( I )  the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of the 
information: 

(4) the value of the information to [the company] and to [its competitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RIZSTATEMENT OF TORTS 5 757 cmt. b (1939); see nlso Open Records Decision Nos. 319 
(1982), 306 (1982), 255 (1980), 232 (1979). This office milst accept a claim that 
inforniation subject to the Act is excepted as a trade secret if a prirria facie case for 
exemption is made and no argument is submitted that i.eburs the claim as a matter of law. 
However, we cannot conclude that section 552.1 1 O(a) is applicable unless it has bee11 shown 
that the information meets the definition of a trade secret and the necessary factors have been 
demoitstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or financial information for which it is 
demonstrated based oil specific factual evidence tlrat disclosure would cause substantial 
competitive Itarm to thc person from whoni the infornlation was obtained[.]" Gov't Code 

552.1 lO(b). This exception to disclosiire reqtiires a specific factual or evidelitiary 
showing, not conclusory orgerieralized allegations, that substantial competitive irijury \vould 
likely result fro111 release of the information at issue. Id. 

Upon rcvie\v of Campus Online's and P1.incetoii Rcvic~v's arguments and the information 
at issue, we conclude that Princeton Review has demonstrated sonie of the submitted 
infoniiation, \vhich we have marked, constitittes trade secret information. Moreover, we 
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have received no arguments that would rebut this claim as a matter of law. The marked 
information must be withheld pursuant to section 552.1 10(a) of the Government Code. 
However, we determine that Campiis Online and Princeton Review have failed- to 
demonstrate that any portion of the remaining inforniation at issue meets the definition of 
a trade secret. See Open Records Decision No. 552 at 5-6; see also RESTATEMENTOFTORTS 
5 757 cmt. b (I 939) (information is generally not trade secret if i t  is "simply infomiation as 
to single or ephemeral events in the conduct of the business" rather than "a process or device 
for continuous use in the operation ofthe business"). We therefore detemiine that no portion 
of the remaining information at issile is excepted from disclosure under section 552.1 10(a). 
Open Records Decision No. 402. 

We find, however, that Princeton Review has made a specific factual or evidentiary showing 
tliat the release of a portion of the remaining information at issue, which we have marked, 
would cause it substantial conipetitive hami. Thus, this marked information milst be 
withheld pursuant to section 552. I lO(b). We conclude, however, that Campus Online and 
Princeton Review have failed to demonstrate tliat any other portion of the inforniation at 
issue constitutes commercial or financial information, the release ofwhich would cause each 
company substantial competitive harm. See Open Records Decision Nos. 661 (1 999) (for 
information to be withheld uiider coliiniercial or financial information prong of 
section 552.110, busi~iess must show by specific factual evidence that substantial 
competitive injury would result froni release of particular information at issue), 509 at 5 
(1988) (because costs, bid specifications, and circumstances \~:ould change for future 
contracts, assertion that release of bid proposal might give competitor iinfair advantage on 
future contracts is too speculative), 3 19 at 3 (1982) (inforniation relating to organization, 
personnel, and qualifications not ordinarily excepted from disclosure under statutory 
predecessor to section 552.1 10). Accordingly, pursuant to section 552.110, the district ~iiust 
withhold only those portions of the information at issue that we have marked. 

We note that the remaining submitted inforniation contains insurance policy numbers. 
Section 552.1 36 of the Goverii~uent Code states that "[n]otwitlistanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device nunibcr that is 
collected, assembled, or maintaiiied by or for a governniental body is confidential."' Gov't 
Code $ 552.136. Accordingly, the district must withhold the insurance policy iii~n~bcrs ure 
]lave marked under sectio~i 552.136. 

Finally, we note that sonic of the submitted information includes notice of copyright 
protection. A custodian of public records must comply with the copyright law and is not 
reouired to fi~riiish conies of records tliat are co~vriehted. Attorricv General Opinion . ,  - 
JM-672 (1987). Agover~iineiilnl body IIILIS:  low inspeclioii ofcopyrightcd nmatericlls unless 
an exception ap~ l i e s  to tile informatioti. Id. If a member ofthe public wishes to makc copies . . 

of copyrighted matel-ials, the person must do so unassisted by the governnicntal body. In 

2 .  I'liis office wi l l  iaisc a mandaioi-y exccptioii like section 552.136 oii beiinli'of a govcri~iiiciit;ii body, 
b i ~ i  ordinarily \\.ill iiot raise oilicr esceptioiis. Scc Ope11 Recoiits D ~ x i s i o i ~  Nos. 481 (1987). 480 (1 987), 470 
( 1  987). 
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making copies, the member of the public assumes the duty of compliance \vith the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

In summary? this tuling does not address the applicability of FERPA to the submitted 
information. Should the district determine that any portion of the submitted information 
co~isists of "education records" that must be withheld under FERP.4, the district must 
dispose ofthat information in accordance with FERPA, rather than the Act. The district must 
withhold the infoniiatio~i we have marked under sections 552.1 10 and 552.136 of the 
Goveixment Code. The remaining information must be released in accordance with 
copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the  requestor. For example, governniental bodies are prohibited 
from asking the attorney general to reconsider this vuliiig. Gov't Code 552.30l(f). If the 
governniental body wants to challenge this riiliiig, the govertlmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). 111 order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and tlie 
governmental body does not co~nply with it, then both the requestor and the attorney 
general have the right to file suit against the governiiiental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the go\~ernmental body to release all or pan of  the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon recciving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govemnieiit Code or file a lawsuit challenging this r~ i l i~ ig  pursuant to section 552.324 ofthe 
Goveriin~ent Code. If the governniental body fails to do one of these things, then tlie 
requestor should report that failure to tlie attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with tlie district or county 
attorney. Id. 5 552.3215(e). 

If this ruling rcqiiires or perillits the governniental body to withhold all or sollie of tlie 
reqncsted information, tile rcqiicstor can appeal tliat decisioli by suiiig the govcl-iiniental 
body. Itl. $ 552.321(a); Te.~iis L)c'i,'i o/ 'P~rh. Sc!/efj. i.. Gilbi . i~~i! l~~ 842 S.W.2d 408, 41 1 
(Tcx. App.-Austin 1992, no writ). 

J'leasc remember tliat under thc Act the release of infornirition triggers certain procedures 
for costs and charges to t l ~ e  reqiiestor. Ifrccords arc I-eleased in conipliancc with this ruling, 
be sure  hat ;ill charges for the i~ifor~iiation are at or below the Icgal aiiiounts. Qucstions or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: lDft266760 

Enc. Submitted documents 

c: Mr. Jake Parizek 
1427 Cedar Street 
Iowa City, Iowa 52245 
(wlo enclosures) 

Mr. Gabriel D. Glocge 
The Princeton Review 
160 Varick Street, 11''' Floor 
New York, New York 10013 
(\v/o enclosures) 

Mr. Paill T. Waeberlen 
President 
Carnpus Online, Inc. 
7 South Bristol Oak Court 
The Woodlaiids, Texas 77382-1219 
(w/o enclosiircs) 

Riverside Publishi~ig 
425 Spring Lake Drive 
Itasca, Illinois 60143 
(W/O enclosi~res) 
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Ms. Lisa M. Kelly 
Educational Testing Service 
10999 Interstate Highway 10 West, Suite 400 
San Antonio, Texas 78230 
(W/O enclosures) 

Mr. Jorge J. Quintana 
Pearson Educational Measurement 
25 10 North Dodge Street 
Iowa City, Iowa 52245 
(wlo enclosures) 

Mr. Ryan Fast 
18 Cordell 
The Woodlands, Texas 77382 
(W/O enclosul.es) 

Mr. Russ Rossi, President 
Quizam Media Corporation 
650 West Georgia Street, # 1600 
Vancouver, British Columbia 
Canada V6B 4N7 
(wlo enclosures) 

Mr. Michael H. Sproule 
Akabas & Sproule 
488 Madison Avenue, 1 I"' Floor 
New York, New York 10022 
(W/O enclos~rres) 


