
G R E G  A B B O T T  

December 13,2006 

Ms. Lisa Villarreal 
Assista~~t Attorney General 
Assistant Public Infoimation Coordinator 
Office of the Attorney General 
P.O. Box 12548 
Austin. Texas 7871 1-2548 

Dear Ms. Villarreal: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 267083. 

The Office of the Attorney General (the "OAG") received a request for information 
pertaining to the Assurance of Voluntary Compliance State Farm Mutual Automobile 
Iiisurance Company ("State Faim") reached with tlie OAG concerning the branding of 
vehicle titles. The OAG has released some information and asserls the remaining 
infoiniiation is cxcepted from disclosure under sections 552.107, 552.1 11, 552.1 17: and 
552.137 of the Govemmeni Code.' We have considered the OAG's arguments and have 
reviewed the subiiiittcd sample of inf~rrnatioii.~ 111 addition, we have received and 

'The OAG asserts the iiifonnatioii is protected under sectioii 552.101 of the Go\~ernmeni Code in 
coi~~ii ict ion with the attorney-client privilege pnrsuaiit to Texas Rule of Evidence 503 and the work product 
privilege pursuant to l'esas Role of Civil I'rocediire 192.5. Sectio~i 552.101 excepts from discloslirc 
"infonnation considered to be coiifidcntial by law, either coiistitutional, statutory, or by judicial decision." 
Gov't Code $ 552.101. It does not encompass tlie discovery privileges ibnnd in tliese rules because they are 
iiot coiistillitional la\\,. statiitory law, or judicial decisioiis. Opeii Records Ilecision No. 676 at 1-2 (2002). 

'We assume that tlic "representative saniplc" ofrecords subniitted to this office is trtily representative 
of tlie requested records as a \vlrole. Ser Open i<ecords Decisioii Kos. 499 (1988); 497 (1988). This open 
records letter does not ret~cli, and tlierefore does not authorize tlie witliholdiiig of, any other requested records 
to tile extent tliat tliose records coiitain siibstaiitially different types of infonnation than that submitted lo this 
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considered the requestor's comments. See Gov't Code 552.304 (interested party may 
submit written cornments regarding release of requested information). 

Section 552.107(1) protects information that comes within the attorney-client privilege. 
When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessaly facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See Open Records Decision No. 676 at 6-7 (2002). First, 
a governmental body milst demonstrate that the information constitutes or docunients a 
communication. Id. at 7. Second, the comniunication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client govemniental body. 
SeeTEx. R. EVID. 505(b)(l). The privilege doesnot apply when an attorney or representative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. See In re Texas Fcrrnlers Ins. Exch., 990 S.W.2d 
337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not 
apply ifattorney acting in capacity other than that ofattorney). Governmental attorneys often 
act iii capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
co~nm~~nications between or aniong clients, client representatives, lawyers, and lawyer 
representatives. See TEX. R. EVID. 503(b)(I)(A), (B), (C), (D), (E). Thus, a governmental 
body must inform this office ofthe identities and capacities ofthe individuals to whoill each 
communication at issue has been made. Lastly, the attomey-client privilege applies only to 
a coizfidet2tial communication, iil. 503(b)(l), meaning it was "not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
ofprofessional legal services to the client or those reasonably necessary for the transmission 
of the communicatio~i." Id. 503(a)(5). Whether a communication meets this definition 
depends on the inteiit ofthe parties involved at the time the infomiation was comiiiunicated. 
See Oshor~ie v. Jolznsor7, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ), 
Moreover, because tlie client may elcet to waive the privilege at any time, a governmental 
body must explain that the confidentiality of a coinmunication has bee11 maintained. 
Section 552.107(1) gcrieraily excepts a11 entire commu~iication that is demonstrated to be 
protected by the attor~iey-client privilege unless otl~erwise waived by the governmental body. 
See Ifziie v. DeSiluzo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, includin:: facts contained therein). 

The OAG explains tlie communications in Exhibits B - C and the handwritten notes it 
marked in Exhibit D are confidential coniiniinications among OAG attorneys and the staff 
that were made in fttrtherancc ofthc rendition ofprofessional legal services. The OAG states 
these co~nrnunications were intendcd to be confidential and that their confidentiality has been 
maintained. After rcviewing the OAG's argiin~cnts and the s~tbniitted information, we agree 
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that Exhibits B - C and the handwritten notes it marked in Exhibit D constitute privileged 
attorney-client communications that the OAGmay withhold under section 552.107. Because 
section 552.107 is dispositive, we do not address the OAG's other arguments for Exhibits 
B - C and the handwritten notes it marked in Exhibit D. 

Next, the OAG contends the private e-mail address it marked in Exhibit D is excepted from 
disclos~lre under section 552.137. Under section 552.137, a governmental body must 
withhold the e-mail address of amember ofthe general public, unless the individual to whom 
the e-mail address belongs has affirmatively consented to its public disclosure. See id. 
5 552.137(b). The OAG states the individual has not affirmatively consented to the release 
of the e-mail address 111 Exhibit D. We agree the OAG must withhold the private e-mail 
addresses it and we have n~arked pursuant to sectlon 552.137. 

In addition, tlie OAG has marked two phone numbers that it asserts are protected under 
section 552.1 17. Sectio~i 552.117(a)(1) excepts from disclosure the home telephone numbers 
of employees of a governmental body who request that this information be kept confidential 
under section 552.024. Whether a particular piece of information is protected by section 
552.1 17 must be dete~lnined at the time the request for it is made. See Opeti Records 
Decision No. 530 at 5 (1989). The OAG explains the employees made requests for 
confidentiality ~uider section 552.024 prior to the date on which the request for this 
information was made. One of the phone numbers, which we have marked, is a work 
telephone number, and therefore, is not confidential under section 552.1 17(a)(I). Ifthe other 
phone number is in fact tlie employee's home or personal cellular telephone number, tile11 
the OAG must withhold it pursuant to section 552.1 17(a)(1). Otherwise, the OAG must 
release this telephone number also. 

Lastly, the OAC states beca~ise State Farm may have an interest in withholding Exhibit D, 
it notified State Farm ofthe request pursuant to section 552.305 of the Government Code. 
Gov't Code 5 552.305 (permitting interested third party to submit to attorney general reasons 
\vhy requested inforn~atioii should not be released); Open Records Decision No. 542 (1 990) 
(deterniining that statutory predecessor to Gov't Code 5 552.305 pci-r7iits governn~ental body 
to rely on interested third pariy to raise and explain applicability of exception in Open 
Records Act in ccfiain circumstances). State Farm asserts some ofthe information in Exhibit 
D is confidential under sections 552.101 and 552.1 10 of the Government Code. 

Section 552.101 excepts from disclosure "information considered to be eonfidelitial by law, 
either constitutional, statutory, or by judicial decision." This s e c t i o ~ ~  encompasses 
inforination protected by other statutes. State Fami contends it need not disclose three sets 
of docnmcnts pursuant to section 75 1.25 1 of tlic Iiisuraiice Codc. Section 75 1.251 provides 
"an insurer may not be compelled to disclose a self-audit docutnetit or waive any statutory 
or coinn~on law privilcge." Ins. Code 5 75 1.251 (b). A "self-audit document" is "a document 
that is prepared as a result of or in connection with an ins~irance compliance audit." Id. 
751.251(c). State Fat-in informs this office it conducted a self-audit of its conipliancc with 
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state titling laws in 2002. After review of the documents State Farm seeks to withhold, we 
agree they are self-audit documents State Farm prepared as a result of or in connection with 
an insurance compliance audit. We have marked the documents the OAG must withhold 
under section 75 1.25 1. Because section 751.251 is dispositive, ufe do not address State 
Farm's section 552.1 10 assertion. 

In summary, the OAG may withhold Exhibits B - C and the handwritten notes it marked in 
Exhibit D from disclosure under section 552.107 and must withhold the private e-mail 
addresses it and we marked in Exhibit D under section 552.137. The OAG must withhold 
one of the telephone numbers it has marked under section 552.1 17(a)(l) if it is in fact the 
employee's home or personal cellular telephone number. The OAG must also withhold the 
documents we marked under section 751.251 of the Insurance Code and release the rest of 
Exhibit D. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the reqnestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (f). If the 
governmental body wants to challenge this ruling, the govemmental body must appeal by 
filing suit in Travis County within 30 calendar days. hf. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. § 552.353(h)(3), (c). If the governmental body does not appeal this ruling and the 
govemmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this r~~ l ing ,  the governmental body 
will either release the public records promptly purs~tant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruli~lg pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of thcse things, then the 
requestor should report that failure to the attorney general's Open Goveniment I-lotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or pennits the governmental body to withhold all or some of the 
rcq~~ested infornlatiotl, the requestor can appeal that decision by suing the governmental 
body. Irl. $ 552.321(a); Tc,rc~s Dep't ofl'zlh. Si!/cty v. Gi/i>r.eilth, 842 S.W.2d 408, 41 1 
(Tex. App.-Anstill 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

U 
Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

Ref: LD# 265155 

Enc: Marked documents 

c: Mr. Joe K. Longley 
Law Offices of Joe K. Longley 
1609 Shoal Creek Boulevard, Suite 100 
Austin, Texas 78701-1022 
(wio enclosures) 

Ms. M a ~ y  F. Keller 
York, Kcller & Field 
816 Congress Avenue, S~iitc 1670 
Ausl~n, Texas 78701 
(\vl State Fa~m's  documents) 


