
G R E G  A B B O T T  

December 14,2006 

Ms. Chris G. Elizalde 
Walsh, Anderson, Brown, Schulze, & Aldridge, P.C. 
P. 0. Box 2156 
Austin, Texas 78768 

Dear Ms. Elizalde: 

You ask whether certain information is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 267573. 

The Poteet Independent School District (the "district"), which y o ~ t  i-epresent, received a 
request for all information pertaining to a named teacher. You state that some of the 
requested infornlation has been provided to the requestor, but claim that the submitted 
information is excepted from disclosure under section 552.101 of the Government Code.' 
We have considered the exceptions you claim and reviewed the submitted inforniation. 

Recently, tlie United States Department of Edilcatioii Fanlily Policy Coinpliance Office (the 
"DOE") infor~~ied this office that the Family Educational Rights and Privacy Act 
("FERPA"), 20 U.S.C. 5 1232(a), does not permit state and local edi~cational authorities to 
disclose to this office, without parental consent, unredacied, personally idclitifiable 
information contailled in educatioti records for the purpose of oiir review in the open records 
ruling process ~tnder the ~ c t . '  Consequently, state and local educational authorities that 
receive a request for education records from a member ofthe piiblic under the PIA ni~tst not 
subrilit educatiori records to this office in uiiredacted for111, that is, in a form in which 
"persot~ali~~identifiablc inforniation" isdiscloscd. Sec34C.F.R. 8 99.3 (defining "personally 
identifiable iilfoi-mation"). You have silbmiited, aniong other things,  tiredac acted education 

I Aithoiigh yoi i  assert that tlie submitted inforliiation is excepted iiiidei- scciioii 552.102 in coiijiinctioii 
\vil l i section 21.355 o f  the Education Code, we ]note tiiat sectioii 552102 docs no1 encoiiipasses iiiforniation 
protected hy other statutes. See Ciov't Code 3 552101 

'A copy o f  this letter may be b u i l d  on the Office o f  tiie Attorney Geiicrai's wcbsite: 
litt~~:~~~v~v\v.oa$.st~~te.rx.iis'opi~iu~~ei~!o~~resoiirccs.shtnri. 
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records for our review. Because our office is prohibited from reviewing these education 
records to determine whether appropriate redactions underFERPA have been made, Lve will 
not address the applicability ofFEKPA to any ofthe submitted records. Such determinations 
under FEWA must be made by the educational authority in possession of the education 
 record^.^ We will, however, address the applicabil~ty ofsection 552.101 ofthe Government 
Code to the submitted infomiation. 

Section 552.101 excepts from disclosure "information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." This section encompasses 
information protected by other statutes. Section 2 1.355 of the Education Code provides that 
"[a] document evaluating the perfomiance of a teacher or administrator is confidential." 
This office has interpreted section 21,355 to apply to any document that evaluates, as that 
term is conlmonly understood, the performance of a teacher. See Open Records Decision 
No. 643 (1996). The Third Court of Appeals also held that a menioranduni from a principal 
to a teacher was an evaluation for purposes of section 21.355 b e c a ~ ~ s e  i t  reflected the 
principal's judgment regrading the teacher's actions, gave corrective direction, and provided 
for further review. Abbott v. Noi.tl3 East Indep. Sch. Dirt., No. 03-04-00744-CV (Tex. 
App.-Austin May 12, 2006, n.p.h.). 

Upon review of your arguments and the submitted information, \ve agree that Exhibits 2 
and 4 consist of evaluations for purposes of section 21.355. You inform us that the 
individual at issue holds a teaching certificate and was engaged as a teacher when the 
evaluation was completed. Therefore, we agree that the district must v\~itliliold Exhibits 2 
and 4 under section 552.101 of the Government Code in conjunction with section 2 1.355 of 
the Education Code. However, we find you have not established that Exhibit 3 consists of 
an evaluation for purposes of section 21.355; therefore, the district may not withhold 
Exhibit 3 under section 552.101 on that ground. 

To conclude, the district must withhold Exhibits 2 and 4 under section 552.101 of the 
Government Code in conjunction with section 21.355 of the Education Code. Tlie district 
niust release Exhibit 3 to the requestor. This ruling does not address the applicability of 
FERPA to the submitted infomiation. Sliould tllc district deterniine that all or portions ofthe 
submitted inforrnatio~i consists of"education records" tliat n~ust bc withlieid lnldcr FERPA, 
the district riiust dispose of tliat inforn~atioii in accordance with FERPA, rather than tlie Act. 

This letter ruling is liruited to tlic particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deterniination regarding any otl~er records or any other circumstances. 

This ruling triggers important deadlines regarding tlie rights arid responsibilities of the 
~overnniental body and ofthe requestor. For example, gover-nrnental bodies are prohibited 

3 111 tile fiiture, i f  [tlic district or othcr ediicationnl GB]  docs obtain pareiital consciit to submit 
iinrednctcd education records a ~ i d  [tiie district] secks n ri~liiig fro111 this office on tlie proper redaction oftliose 
cdiicatioii records in coiiipliancc ivith I:I.:,KPA, we will riile accordingly. 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governnieiital body does not appeal this ruling and the 
governniental body does not comply with it, then both the requestor and the attorney general 
have the right to file sitit against the governmental body to enforce this niliiig. Id. 
5 552.321(a). 

If this ruling requires the governrnental body to release all or part of tlie requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records proniptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Motline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing thc governmental 
body. Id. 5 552.321(a); Te,xas Dep't oj'i'lrb. Safet4. 1'. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please ren~einber that ilnder tlie Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be surc that all chai-ges for the informatioil are at or below the legal amounts. Questions or 
co~iiplaints abo~lt over-charging must be directed to 1.Iadassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If tile governmental body, thc requestor, or any other person has qiiestions or coinments 
about this ruling, they may contact our office. \Vc note that a third party may challciige this 
ruling by filing suit seeking to withhold iilforn~ation ti-om a requestor. Gov't Code 
5 552.325. Althouglt there is no statutory deadline for coiltactiiig us; the attorney general 
prefers to receive any comrncnts \sithin 10 calendar days of thc date of this ruling. 

Sincerely, 
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Ref: ID# 267573 

Enc. Submitted documents 

c: Ms. Rosemary R. Garcia 
P.O. Box 1501 
Poteet, Texas 78065 
(W/O enclosures) 


