
G R E G  A B B O T T  

December 14,2006 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 11"' Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain information is subject to requiredpuhlic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 266902. 

The Texas Department of Transportation (the "department") received a request for "all 
documents pertaining to the repair oftherailroad tracks [or] Highway 722 where it intersects 
with West 14"' Street in Dumas, Moore County, Texas after July 10.2005." You claim that 
the submitted information is excepted from disclosure under section 552.1 11 of the 
Government Code. We have considered the exception youclaim and reviewed the submitted 
representative sample of information. 

Initially, we note that portions ofthe submitted inforn~ation are made exj~ressly public under 
section 552.022 of the Govemment Code. Section 552.022 provides, in relevant part, as 
follows: 

(a) Witllout limiting the amount or kind of iiiformation that is public 
information undcr this chapter, the following categories of information are 
public information and not excepted from required disclosure under this 
chapter unless they are expressly confidential under other law: 

(1) a completed report, audit, evaluation, or investigation made of. 
for, or by a goveriisuental body[.] 

Gov't Code $ 552.022(a)(1). The department may only withhold the information that is 
subject to section 552.022(a)(1) if this information is confideritial under "other law." 
Section 552.1 11 of the Government Code is a discretionary exception to disclosure that 
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protects a governmental body's interests and may be waived.' As such, section 552.11 1 is 
not "other law" that makes information confidential for the purposes of section 552.022. 
Accordingly, the department may not withhold the information that is subject to 
section 552.022 pursuant to section 552.11 1. 

You also contend, however, that the infomiation subject to section 552.022 of the 
Government Code is confidential under section 409 of title 23 of the United States Code. 
Section 409 provides as follows: 

Notwithstanding any other provision oflaw, reports, surveys, schedules, lists, 
or data con~piled or collected for the purpose of identifying [sic] evaluating, 
or plauning the safety enhancement of potential accident sites, hazardous 
roadway conditions, or railway-highway crossings, pursuant to 
sections 130, 144, and 152 of this title or for the purpose of developing any 
highway safety construction improvement project which may he 
implemented utilizing Federal-aid highway funds shall not be subject to 
discovery or admitted into evidence in a Federal or State court pvoceeding or 
considered for other purposes in any action for damages arising from any 
occurrence at a locatio~~ mentioned or addressed in such reports, surveys, 
schedules, lists, or data. 

23 U.S.C. 5 409. Federal courts have determined that section 409 excludes fro111 evidence 
data compiled for purposes of highway and railroad crossing safety enhancement and 
construction for which a state receives federal funding, in order to facilitate candor in 
administrative evaluations of highway safety hazards and to prevent federally-required 
record-keeping from being used for purposes of private iitigation. See Iinrrisotz v. 
Aurlitigforz A'. R.R.; 965 F.2d 155, 160 (7th Cir. 1992); Roberf.soiz v. U~lion Pac. R.R., 954 
F.2d 1433, 1435 (8th Cis. 1992). Wc agree that section 409 of title 23 of the United States 
Code is "other law" for pur-poses of section 552.022(a) of the Governmcitt Code. See In re 
Cii). of Georgetoiviz, 53 S.W.3d 328 (Tex. 2001); see nlso Pierce Colciity v. Guilietz, 123 
S.Ct. 720 (2003) (upholding constitutionality of section 409, I-elied upon by county in 
denying request under sate's Public Disclosure Act). 

Tile inforn~ation at iss~ie pertains to a railway-highway crossing. You state that "[rlailway- 
highway crossillgs are always eligible for federal aid under 23 U.S.C. S 130 and therefore 
are federal-aid highways within the meaning of 23 U.S.C. $ 409." You assert that 
section 409 of title 23 \voilId protect thc illformation at iss~lc from discovery in civil 

'~iscrelionary exceptions are intended to protect only the iiiicrests of the goiei-iimeiital body. as 
distinct fioin exceptions whicli are intended to protect intioniintiori deenlcd conlideniiul by lab  or the interests 
of third pnities. See Open Records Decision No. 173 (1987) (govei-iii~ienlai body may i~a ivc  statutoy 
predecessor to seclioii 552, I I I); seeolio Opeii ilecords Decision lio. 522 at 4 (I 989) (discrcrionaryexceptioiis 
in gcnei-al). Discretionary exceptioiis tlierefore do iioi coiisiitiitc "othcr law" that niakes iiiforination 
coirfideiitial. 
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litigation. Based upon your representations and our review of the information at issue, we 
conclude that the department may withhold the submitted information subject to 
section 552.022 pursuant to section 409 of title 23 of the United States Code. 

We now address your section 552.1 1 1  claim for the remaining information, which is not 
subject to section 552.022. Sectioi~ 552.1 1 1  excepts from disclosure "an interagency or 
intraagency niemorai~dutii or letter that would not be available by law to aparty in litigation 
with the agency." Gov't Code 5 552.1 11. You claim that the submitted information is 
excepted from disclosure under section 552.1 11 because it would be privileged from 
discovery under section 409 oftitle 23 ofthe United States Code. As we mentioned above, 
you inform us that railway-highway crossings are federal-aid highways within the meaning 
of section 409 of title 23 of the United States Code. Accordingly, based on your 
representations and our review, we find that the remaining information constitutes 
interagency and intra-agency rnen~ora~ida and letters for purposes of section 552.1 11 of the 
Government Code. Furthem~ore, we find that section 409 of title 23 of the United States 
Code would protect the submitted itiformation from discovery in civil litigation. Therefore, 
the remaining submitted inforniatioti is excepted from disclosure under section 552.11 1 of 
the Government Code and may be tvithheld. 

In summavy, the submitted information that is subject to section 552.022(a)(l) of the 
Government Code may be withheld pursuant to section 409 of title 23 of the United States 
Code. The remaining submitted inforniatioti may he withheld under section 552.1 11 of the 
Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circun~statices. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this r~ilitig. Gov't Code 5 552.301(f). If the 
governmetltal body wants to challenge this rcllitig, tlie goveriimental body must appeal by 
filing suit in Travis County within 30 calendar days. Id.  $ 552.324(b). In order to get the 
full benefit ofsuch an appeal, tlie gover~iiiiental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the go\~eriinie~ital body does not appeal this ruling and the 
governmental body does not conlply with it, then both the requestor and the attorney general 
bavc the right to file suit against the govertiniental body to etiforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking tile next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the p ~ ~ b l i c  records p~.oiiiptIy pursuant to section 552.221(a) of the 
Governiiietit Code or file a la\\-suit challenging this ruling pursuant to section 552.324 ofthe 



Ms. Sharon Alexander - Page 4 

Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 9 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofPub. Safitjl v. Gilbreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that ail charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altho~igh there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey A. A&. 
Assistant Att ey General 
Open Records Division 

Ref: ID# 266902 

Enc. Submitted docunlents 

c: Mr. Vance Edward Ivy 
500 South Taylor Street, Suite 900 
Lobby Bos 223 
Amarillo, Texas 79101-2445 
(wio eilclosi~res) 


