
G R E G  A B B O T T  

December 2 1,2006 

Mr. David Galbraith 
Assistant General CounseI 
Houston Independent School District 
4400 West 181h Street 
Houston, Texas 77092-8501 

Dear Mr. Galbraith: 

You ask whether certain information is subject to required public disclosure under the 
Public Inforn~ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 267558. 

The Houston I~ldepe~ident School District (the "district") received arequest for the personnel 
files of nlernbers of the qualily control department of the district's food services division, 
ii~cluding information relati~ig to complaints, disciplinary action, and any available iilcentive 
or bonus pin11 or supplemental pay. You claim that sotne of the requested infom~ation is 
excepted from tiisclosure under sections 552.101, 552.102, 552.117, 552.1175, 552.130, 
and 552.147 of the Gover~~meilt Code and the Family Educational Rights and Privacy Act 
of 1974 ("FERPA"), section 1232% of title 20 of the United States Code. We have 
considered your arguments and have reviewed the infortnation you submitted. 

We first note that thc United States Department of Education Family Policy Compliance 
Office (the "DOE") has iuforrned this office that FERPA does not pemiit state and local 
educational authorities to disclose to this office, without parental consent, unredacted, 
personally identifiable information contained in education records for the purpose of our 
review in the open records ruling process iiiidcr the Act.' Consequently, stale and local 
educatio11al authorities that receive a request for cdi~cation records from a me~ilber of the 

' A  copy of tliis letiei may be found oil the attorney geiicral's wcbsite, a~aiiable at liirp://aw~~~. 
oag.statc.ix.i~s!opiriope~~log~ iesoioccs.shtnil. 
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public under tlie Act must not submit education records to this office in unredacted form, that 
is, in a form in which "personally identifiable information" is disclosed. See 34 C.F.R. ji 99.3 
(defining "personally identifiable information"). You have s~tbmitted unredacted education 
records for our review. Because our office is prohibited from reviewing these education 
records to determine the applicability of FERPA, we will not address FERPA wit11 respect 
to the submitted records. Such determinations under FERPA must be made by the 
educational authority in possession of the education records.' 

Section 552.101 of the Government Code excepts from public disclosure "iiiformation 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 5 552.101. This exception encon~passes infonilation that other statutes make 
confidential. You raise section 552.101 in conj~mction with section 21.355 ofthe Education 
Code. Section 2 1.355 provides that "[a] document evaluating the performance of a teacher 
or administrator is confidential." Educ. Code 6 21.355. This office has interpreted 
section 21.355 to apply to any document that evaluates, as that term is commonly 
understood, the performance of a teacher or an administrator. See Open Records Decision 
No. 643 (1096). In Open Records Decision No. 643, we detern~ined that for purposes of 
section 21.355, the word "teachcr" means a person who is required to and does ill fact hold 
a teaching certificate under subchapter B of chapter 21 of the Education Code or a school 
district teaching pemiit under section 21.055 and who is engaged in the process of teaching, 
as that term is eomrnonly defined, at the time of the evaluation. See Open Records Decision 
No. 643 at 4. We also determined that the word "administrator" in section 21.355 means a 
person who is required to and does in fact hold an administrator's certificate under 
subchapter B of chapter 21 of the Education Code and is performing the f~tnctions of an 
administrator, as that term is commonly defined, at the lime of the evaluation. Itl. 

You contend that a submitted teacher appraisal is confidential under section 21.355. You do 
not indicate, however, whcther the individual who is the subject of the appraisal held a 
teacher's certificate or pcni?it under chapter 21 of the Educatior~ Codc and was pcrfonning 
the functions of a teachcr at thc time of the appraisal. Nevcrtl?eless, if the individual in 
question did hold a teacher's certificate or pcrmit and was fi~nctioning as a teacher at tlie tirrie 
ofthe appraisal, then the district inust withhold the appraisal, wl~hicli we have inarkcd, under 
scction 552.101 of the Government Code in conju~lction with section 21.355 of the 
Education Codc. Ifthe individual in q~iestion did riot hold a teacher's certificate or permit 
or was not fcinctioning as a teachcr at the tiiiie of the appraisal, then thc appraisal is not 
confidential under section 21.355 and may not be withheld under section 552.101. 

'111 the fiitr~re, if the district docs oblaiii parrirtal consent to subiiiit uliredacted education iecurds, and 
the district seeks a ruling from lliis office on the proper redactioi~ ofthose ediication recurds incompliance with 
I:EJ<PA, we will rule accordingly. 
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Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if ( I)  the informatioil contains highly intimate or embarrassing facts, the 
p~rblication of  which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. See Jn[lus. Fouttd. v. Tex. Iitdus. 
Accident Brl., 540 S.W.2d 668,685 (Tex. 1976). To establish the applicability of commoii 
law privacy, both elements of this test must be established. Id. at 681-82. 

Section 552.102 of tlie Government Code excepts from public disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov't Code $552.102(a). Section 552.102(a)protects information that 
relates to public officials and employees. The privacy analysis under section 552.102(a) is 
the same as the common-law privacy test under section 552.101 and Itidrotrial Founclation. 
See f1zrbei.t v. J-larte-Hanks Tes. Neu~~spnpers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.- 
Austin 1983, writ reCd n.r.e.) (addressing statutory predecessor). Therefore, we will 
deterniine whether any of the submitted information is protected by common-law privacy 
under section 552.101. 

A compilation of an individual's crimillal history is highly embarrassing information, the 
publication of which would be highly objectionable to a reasonable person. Cj: US. Dep "I 
of Justice v. Reporters Cor~litt. for Fi.eec[ont oj'che Pres.~, 489 U.S. 749, 764 (1 989) (when 
considering prong I-egarding individual's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and co~iipiled 
summary of information and noted that individual has significant privacy interest in 
conipilation of one's criminal history). Furthermore, we find that a conipilatiori of  a private 
citizen's criminal history is generally not of legitimate concern to the public. Therefore, to 
the extent tliat the district has con~piled information tliat relates to a specific individual as a 
possible crinii~ial suspect, arrested person, or defendant, tlie district must withhold any such 
inforniation under section 552.101 in conju~iction with common-law privacy. 

Common-Ian! privacy also protects the specific types of inforination tiiat are held to be 
intimate or embarrassing in I ~ ~ d z ~ s ~ i ~ i i r l  Fo~rriilutior~. See 540 S.W.2d at 683 (information 
relating to sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate 
children, psychiatric treatment of nieiilal disorders, attempted suicide, and injuries to sex~ral 
ougaiis). This office has determined tiiat other types of infomiation also are private under 
section 552.1 01. Seege~ieral[yOpc~? Records Decisioti KO. 659 at 4-5 (1 999) (summarizing 
infonnation altorncy general has held to he private). Wc have marked medical information 
tliat thc district iiiust w~iilihold uirder section 552.1 01 oftlrc Go\~crnmcnt Code iii coi~junction 
with conrmoii-law privacy 

Common-la\~,privacy also encoirrpasses certain types ofpci-sonai financial infomintion. This 
office has dctcnnined that financial iiiforiiiatio~r that relates only lo ail iildividual ordinarily 
satisfies the first cleiiient of tlie cornn~oii-law privacy lest, but the public has a legitit~iate 
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interest in the essential facts about a financial transaction between an individual and a 
governmental body. See OpenRecords DecisionNos. 600 at 9-12 (1992) (identifyingpublic 
and private portio~is of certain state personnel records), 545 at 4 (1 990) (attorney general has 
found kinds of financial information not excepted from public disclosure by comnion-law 
privacy to generally be tliose regarding receipt of govemmental funds or debts owed to 
govemmental entities), 523 at 4 (1989) (noting distinction under common-law privacy 
between confidential background financial information funiished to public body about 
individual and basic facts regarding particular financial transaction between individual and 
public body), 373 at 4 (1983) (detennination of whether public's interest in obtaining 
personal financial information is sufficient to justify its disclosure must be made on case-by- 
case basis). We have niarked personal financial infonnation that is protected by common- 
law privacy and must also be withheld under section 552.1 01. 

Section 552.102(b) of the Govemment Code excepts from public disclosure "a transcript 
from an institution of higher education maintained in the personnel file of a professional 
public school employee[.]" Gov't Code S 552.102(b). This exception further provides, 
however, that "the degree obtained or the curriculum on a transcript in the personnel file of 
the employee" are not excepted from disclosure. Id.; see ~ l s o  Open Records Decision 
No. 526 (1989). Therefore, except for the information that reveals the degree obtained and 
the courses taken, the district must withhold the transcripts that we have niarked under 
sectiori 552.102(b). 

Section 552.117(a)(l) of the Governnient Code excepts from public disclosure the home 
address and telephone number, social security number, and family member infornlation of 
a current or fomier employee of a govemnie~ital body who requests tliat this information be 
kept confidential under section 552.024 ofthe Govemment Code. Whether a particular item 
of infomiation is protected by section 552.117(a)(l) must be determined at the time of the 
governmental body's receipt of the request for the infonilation. See Open Recol-cis Decision 
No. 530 at 5 (1989). Thus, information iiiay only be withheld under scction 552.1 17(a)(l) 
on bchalfof a currcnt or fornier official or employee who made a request for confidentiality 
under section 552.024 prior to the date of the gover~imelital body's receipt of the request for 
tlie information. J:ifoi-mation may not bc withheld under section 552.1 17(a)(l) oil behalf of 
a current or former official or cmploycc wlio did not timely rcquest under section 552.024 
tliat the infol-mation be kept coilfidential. 

You have Iiighligbtcd infol-niation that tile district seelcs to witliliold iuider section 
552.1 17(a)(I). You also have provided documentation reflecting that the employees to 
whom the higliliglited infomiation pertains requested confidentiality for the infortnation in 
question under section 552.024 before thc district received this request for information. We 
tliereforc generally agrce that tlie district must withhold the Iiiglilighted infonnation under 
section 552.11 7(a)(l). We h a w  inarltcd additioiial infom~aiio~l that must also be withheld 
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under this exception. We also have marked information that the district may not withhold 
under section 552.1 17(a)(l).' 

Section 552.147 of the Government Code provides that "[tlhe social security number of a 
living person is excepted from" required public disclosure under the Act.' Gov't Code 
9 552.147. Therefore, without regard to the applicability ofsection 552.11 7(a)(l), thedistrict 
must withhold the social security numbers contained in the submitted information under 
section 552.147. 

Section 552.130 of the Government Code excepts from public disclosure information that 
relates to a motor vehicle operator's or driver's license or permit issued by an agency of this 
state or apersonal identification document issued by an agency ofthis state or a local agency 
authorized to issue an identification document. See Gov't Code 5 552.130(a)(l), (3). We 
have marked Texas driver's license and personal identification information that the district 
must withhold under section 552.130. 

Lastly, we note that the submitted it~fon~lation includes an e-mail address. Section 
552.137(a) of tile Government Code states that "[elxcept as otherwise provided by this 
section, an e-mail address of a member of the public that is provided for the purpose of 
communicating electronically with a governmental body is confidential and not subject to 
disclosure under this chapter."' Gov't Code 5 552.137(a). Section 552.137 excepts from 
public disclosure certain e-mail addresses of mcmbers ofthe public that arc providcd for the 
purpose of communicating electronically with a governmental body, unless the owner of thc 
e-mail address has afirmativeiy consented to its public disclosure. See irl. 9 552.137(b). 
The types of e-mail addresses listed in section 552.137(c) may not be withheld under this 
exception. See id. 5 552.137(c). Likewise, section 552.137 is not applicable to an 
institutional e-mail addrcss, an Internet wcbsite address, or an e-mail address that a 
governmental entity maintains for one of its officials or employees. We have marked an e- 
inail address that the district must \vithhold under section 552.137 unless tlie owner of the 
c-mail add~ess has affirniatively conscnted to its public disclosure. 

'As we arc able to niake these determinations. we need not address your claim tiiider section 552.1 175 
oithe Government Code. 

'We note that scctioti 552.147(b) of tlic Govenimeiit Code autliorizes a goverlirnental body to redact 
a liviiig person's social secui-it), niiniber from piiblic rcleasc without tlie necessity of rrqucstiiig a decision from 
this office under the Act. 

'LJiilike otlrer exceptions to disclosi!re, this office will raise sectiolr 552.137 on behalf of a 
go1,cr-nmenta! body, as tl~is exception is il~andatory and niay iiat be waived. Ser Gov't Code 85 552.007, ,352; 
Open Records Ilecision Yo. 674 at 3 n.4 (2001) (niaiidatory exceptions). 
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In summary (I) the district must withhold the marked appraisal under section 552.101 ofthe 
Government Code in conjunction with section 21.355 of the Education Code if it relates to 
an individual who held a teacher's certificate or permit and was functioning as a teacher at 
the time ofthe appraisal; (2) any infol~nation compiled by thedistrict that relates to a specific 
individual as a possible criminal suspect, arrested person, or defendant must be withheld 
under section 552.101 in conjunction with common-law privacy; (3) the district must 
withhold the marked medical and personal financial information under section 552.101 in 
conjunction with common-law privacy; (4) except for the degree obtained and the courses 
taken, the marked transcripts must be withheld under section 552.102(b) of the Government 
Code; (5) the district must withhold the information that is excepted from disclosure under 
section 552.1 17(a)(1) oftlie Govevnment Code; (6) the social secirrity numbers contained in 
the stibmitted information must be \vithheld under section 552.147 ofthe Government Code; 
(7) the marked Texas driver's license and personal identification information must be 
withheld under seetiovi 552.130 ofthe Government Code; and (8) the marked e-mail address 
must be withheld under section 552.137 of the Govemment Code unless the owner of the e- 
mail address has consented to its disclosure. The rest ofthe submitted infolmation must be 
released. This ruling does not address the applicability of FERPA to tlie submitted 
information. Should the district determine that all or portions of the submitted informati011 
consists of "education recoi-ds" subject to FERPA, tlie district Inlist dispose of that 
information in accordance with FERPA, rather than the Act. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code S 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calenda1-days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, tile goven~tncntal body must filc suit within 10 calendar days. 
Id. 9 552.353(b)(3), (c). If the governmental body docs not appeal this ruling and the 
governmental body does not coiiiply \\.it11 it, thcn both thc requestor and thc attorney 
general have the right to file suit agail~st [lie go\~crnmentnl hotly to cnforcc this ruling. 
Id. $ 552.32l(a). 

If this ruling requires the govcrnnle~ital body to rclease all or pal-i of the retliiested 
infom~ation, thc gover~~n~cntal body is respoiisibic for taking the next step. Based on the 
statutc, the attorney gencral expccts tliat, upon I-cceiving this ruling, the governmental body 
will either release the public records promptly p~irsualit to section 552.22I(a) of the 
Govcmmciit Cotic or filc a la\vsuit challenging this ruling ptrrsiliinl to section 552.324 ofthe 
Government Code. I f  the govcr~~iiicntal body fails lo do OIIC of these things, then tlic 
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requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. § 552.321(a); Texrrs Dep't of Pub. Safety \,. Gilbveath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remeniber that under the Act the release of inforn~ation triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
conlplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this d i n g ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc: Submitted docuinents 

c: Mr. Mark Grceiiblatt 
KFIOU-TV 
1945 Allen Parkway 
Houston, Texas 77019-2506 
(W/O cnclosurcs) 


