
ATTORNEY GENERAL OF TEXAS 
-~ ~ 

G R E G  A B B O T T  

Ms. Cary Grace 
Assistant City Attorney 
Law Department 
City of Austin 
P. 0. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Grace: 

You aqk whether certain information is subject to required public disclosure under tliePublic 
Information Act (the "Act"), chapter 552 of the Governmelit Code. Yo~lr  request Ujas 
assigned ID# 267460. 

The City of Austin (the "city") received two requests from the same requestor. The first is 
for information relating to ordinance 20050818-0'25; the second is for documents pertaining 
to a named taxi con~pany and its owner. You state that you have released some infor~iiation, 
but claim that the submitted infom~ation is excepted from disclos~ire under sections 552.107 
and 552.1 1 1  of the Government Codc. We have considered the exceptioiis yo11 claim and 
re\-iewed the sub~i~itted infort~iatioil.' 

You ciaitn that portions of the s~~brnitted infom~ation colisist of attorney-client 
comm~inications subject to section 552.107 of the Government Code. Section 552.107 
protects information that comes within the attorney-ciieiit privilege. Lliheii asserting the 
attomey-client privilege, a gover~~niental body has the burden of providing the necessary 
fiicts to demonstrate the elements of the privilege in order to withhold the infol-~iiation at 

' w e  nisiin~c tli:it the "representative sa~iiple" of.recoi-ds siibiiiitted to iliis office is truly iepresentatii,e 
of tile rrqiiested records as n \vIrolc. S<,r Opeii Records 1)ecisioii Nos. 499 (1988). 497 (1985). 'This opeti 
records lclter does not rcach. iind tliercfore docs not aiitliorizc thc uitlilioidiiig of, any otirer requested sccords 
to the csteiit that tliosc rccoriis contain siibslaiitially different types of  infori:iation than that subniirtcd to 
this officc. 
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issue. See Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must 
demonstrate that the information constitutes or documents a communication. Id. at 7. 
Second, the communication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. See TEX. R. 
E v ~ D .  503(b)(l). The privilegedoesnot apply when an attorney orrepresentative is involved 
in some capacity other than that of pro!-iding or facilitating professional legal services to the 
client governmental body. See 111 re Te.x. F~triiters iils. E.Yc/I., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in capacity other than that ofattorney). Governmental attorneys often act in 
capacities other than that ofprofessional legal counsel, such as adniinistrators, investigators, 
or managers. Thus, the mere fact that a con~munication involves an attorney for the 
government does not denionstrate this element. 

Third, the privilege applies only to conimunications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(l)(Aj, (B), 
( C )  ( D )  ( E )  Thus, a governmental body must infonn this office of  the identities and 
capacities of the individuals to whom each conimunication at issue has been made. Lastly, 
the attorney-client privilege applies only to a co~~/iiIer~riiil communication, id. 503(b)(l), 
meaning it was "not intended to be disclosed to third persons other than those to whom 
disclos~lre is made in furtherance of the rendition of professional legal services to tire client 
or thosc reasonably necessary for the trans~liission of the com~riunication." Icl. 503(a)(5). 
Whether a comn~unication meets this definition depends on the ii~ierif of the parties involved 
at the time the infor~nation was communicated. See Osborrie 1,. Jolir~sort. 954 
S.W.2d 180, 184 (Tex. App.--Wac0 1997, no writ). ilforeover, because the client inay elect 
to waive the privilege at airy time. a governmental body must explain that the confidentiality 
of a comn~unication has been maintained. Section 552.107(1) generally excepts ail entire 
con~rnunicatioii that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waivcd by the governmental body. See Iizrie 1.. DeSii~zo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire commu~iicaiioil, including facts con1;iincd tilerein). 

Yo~ t  clnii~i that portions of the submitted infomiation consist of "confidential 
commi~nications between and amongst an assistai~t city attorney and staffiii tllc City's Public 
\Vorks Ilcpartmc~it." You slate that the pitrposc oftlie cor~lrn~rnic;rtions \\.as to facilitate the 
renditior~ of lcgnl services. Yo11 also state that the coniideniiality ofthe con~munications has 
bee11 niaintained. Based on your representations and our rcvievv of the information at issue, 
we agree tliot this information constitutes co~~fidcntial conrn~~~nicat io~i i  between privileged 
parties. Accordingly, the info!-matioil yoi! lia\'c rnarked may be \vitiihcld pursuant to 
section 552.107. 

Section 552.1 1 I ofthc Government Codeexcepts from public disclosure "an interagency or 
intmagcncy n?ernoranduni or letter that wo~tlti not hc available by latv to a pat-ly i n  litigation 
\vitIi the agency." Gov't Code 552.1 1 1 .  Section 552.1 1 1  encompasses the deliberative 
process privi!cge. See Ope11 Rccords Decisiotl No. 615 at 2 (1'193). The purpose ofthis 
cxcepiioii is to protect advice, opinion. anti rccomtnendaiion in tile decisional pr-ocess and 
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to encourage open and frank discussion in the deliberative process. See Azrstitr v. C i h  o f lan  
Antonio, 630 S.W.2d 391, 394 (Tex. App.-Sa11 Antonio 1982. no writ); Open Records 
Decision No. 535 at 1-2 (1990). 

In Open Records Decision No. 61 5 (1 993), this office re-examined the statutory predecessor 
to section 552.1 1 I in light of the decision in Texas Depavttnent of Public Sajety v. 
Cilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 11 excepts from disclos~ire ouly those internal con~munications that consist of 
advice, recomnlendations, and opinions that reflect the policymakirlg processes of the 
governmental body. See Open Records Decision No. 615 at 5. A governmental body's 
policymaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure of inforination about such matters will not inhibit free discussion of 
policy issues anlong agency personnel. Id.; see also City of Gat~land v. Tlze Dullcrs Alorrzir2g 
Neit)s, 22 S.W.3d 351 (Tex. 2000) (section 552.1 11 not applicable to persontlel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Furthermore, sectioli 552.11 1 does not protect facts and written observations of facts and 
events that are severable fi-om advice, opinions, and recomnlendations. See Open Records 
Decision No. 615 at 5. But, if factual information is so inextricably intertwined with 
material involviilg advice, opiniou, or recommendation as to make severance of the factual 
data impractical, the factual information also may be witl~hcld under section 552.1 11. See 
Open Records Decision No. 313 at 3 (1982). Frirther, when deteimining if an interagency 
meinorandurn is excepted from disclosure ~lnder section 552.11 1, we must also consider 
whether the entities between which the mcniorandum is passed share a privily of interest or 
common deliberative process with regard to the policy iriatter at issue. See Open Rccords 
Decision No. 561 at 9 (1990). 

You claim that a portion of the submitted informa~ioil consists of the advice, opinious, and 
recon~nlendations ofcity staffon the regulation of out of town taxis not licensed by the city. 
Having considered your arguments and reviewed the information at issue, \vc agree that 
section 552.1 1 1  is applicable to the information. Accol-dingly, thc city may withhold the 
information you havc marked pursuant to section 552.1 I 1  of the Govenimcirt Code. 

In summary, you may withhold the informati011 yori 11ave marked under sections 552.107 
and 552.1 I1 of the Goveminent Code. The reriiaii~ing informatior? must be released. 

This letter ruli~ig is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, tliis ruling ~ i i ~ l s i  not be relied upon as a j)i.evious 
determinatioit regarding any other records or any other circ~iiiisiances. 

This I-ulirlg triggers important deadlines regarding the rights and resporisibilities of tile 
governmental body and oftlie requestor. For example, gover~imcrital bodies are pi-oliihitcd 
froiii asking the attorucy geiieral to  rec cons icier tliis I-ulitig. Gov't Code 552.30l(ij. Ifthe 
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governmental body wants to challenge this niling, the governmental body must appeal by 
tiling suit in Travis County within 30 caleiidar days. Id. 9 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental hody does not comply with it; then both the requestor and the attorney general 
have the sight to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental hody is respo~isible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challeiiging this ruling pursuant to section 552.324 of the 
Govenin~ent Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney gel~eral's Open Government Hotiine, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govenlmental 
body. Id. 5 552.321(a); Te,xirs Uep't  ofpub. Sczfeq v. Gi/bt,eatii, 842 S.JV.2d 405, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the informatioil are at 01- below the legal amounts. Questions or 
conlplaints about over-charging nirist be directed to Hadassab Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the go\rernmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although tlicre is no statutory deadline for 
contactiiig us, theattorney general prefers to receive any coiuinents within 10 calendar days 
of thc date of this ruling. 

1 1 .1 

. - '  
? i l  

Josk Vela 1il 
Assistailt Altoi-iiey General 
Open Records Division 
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Ref: ID# 267460 

Enc. Submitted documents 

c: Mr. Peter J. Slover 
Attorney at Law 
815-A Brazos #544 
Austin, Texas 7870 1-9996 
(w/o enclosures) 


