
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

December 21,2006 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 l th  Street 
Austin, Texas 78701 -2483 

Dear Ms. Alexander: 

You ask \vliether certain information is subject to required p ~ ~ b l i c  disclosure under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 267575. 

The Texas Department of Transportation (the "dcpartinent") received two requests for 
several categories of infoi-mation regarding the SH 6 wideninglconstl-~iction project. You 
claim that tlie requested infomation is excepted fiom disclosure under sectiot~s 552.107 and 
552.11 1 of the Government Code. We have consid,cred the exceptions you claim and 
reviewed the submitted representative sainplc o r  information.' 

Initially, we note that tlie submitted infonnation includes completed reports made of, for, or 
by the department. Section 552.022 of the Gavel-nmerrt Code provides that "a coinpletcd 
report, audit, evaluation, or investigation made of, for, or by a goveroimetital body" 
constitutes "public infonnation . . . not excepted kom required disclosure . . . unless . . . 
expressly confidei~tial under other law" or excepted from disclosure under section 552.108 
of tile Government Code. Gov'i Code 8 552.022(a)(I). 

'\Ve assume il!nt the "representative saiiiple" ofrecords sub~uitted to tliis oftice is truly represeritativc 
of  tlie requested rccords as a \%hole. See Open Ilecords Decision Xos. 49'1 (1958). 497 (1988). This open 
records letter does not reach, and tl~creforc does not aiitliorize the w~ithholding of. any other requested records 
to the extent that those records contain substantially different types of iiiformatiolr tliair tliat stibniitted to tliis 
oflice. 
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You do not contend that section 552.108 applies in this instance and instead argue that this 
information is excepted from disclosure under section 552.1 11 of the Govenlr~lent Code. 
However, section 552.1 11 is a discretionary exception and, therefore, is not other law for 
purposes of section 552.022. See Open Records Decision No. 473 (1987) (statutory 
predecessor to section 552.1 11 may be waived); see ciiso Open Records Decision No. 522 
(1989) (discretionary exceptions in general). Thus, the completed reports may not he 
withheld pursuant to this exception. Yo11 also contend, however, that this infom~ation is 
confidential under section 409 of title 23 of the United States Code. 

Section 409 provides as follows: 

Notwithstanding any other provision of law, reports, surveys, schedules, lists, 
or data compiled or collected for the purpose of identifying, evaluating, or 
planning thc safety enhancement of potential accident sites, hazardous 
roadway conditions, or railway-highway crossings, pursuant to 
sections 130, 144, and 149 of this title or for the purpose of developing any 
highway safety construction improvement project which maybe implemented 
~itilizing Fedel-al-aid highway funds shall not be subject to discovery or 
admitted into evidence in a Federal or State court proceeding or considered 
for other purposes in any action for damages arising from any occurrence at 
a location mentioned or addressed in such reports, surveys, schedules, lists, 
or data. 

23 U.S.C. $ 409. We agree that section 409 oftitle 23 ofthe United States Code constitutes 
other law for purposes of section 552.022(a) of the Government Code. See 111 re City of 
Geovgeto~~ti, 53 S.W.3d 328 (Tex. 2001). You inform us that "SH 6 is part of the National 
Highway Syslem under 23 U.S.C. $103 and thcreforc is a federal-aid higlivvay within the 
meaning of 23 U.S.C. $409." Therefore, we conclodc that sectiol~ 409 of title 23 of the 
United Statcs Code I-ccjiiires tire department to witlihold the documents that are subject to 
sectioil 552.022. 

We now addrcss your scctioil 552.1 11 claim for the remaining infonllation, which is not 
s~rbject to section 552.022. Scctioii 552.11 1 excepts from disclos~~rc "an interagency or 
intraagency mcmorai~dum or letter that wo~lld not be availal3lc by la\\' to a p a ~ t y  in litigation 
with the ageilcy." You claini that the requested information is excepted from disclosure 
uiidcr section 552.11 1 bccausc i t  would bc privileged from discovery under section 409 of 
title 23 of the U~iited Statcs Code. Fedcral courts have stated that scction 409 excludes fiom 
cvidcncc data compiled for purposes of highway and railroad crossins safety clihancement 
and constructioii Sol- which a state rcceivcs fcderal funding, in order to facilitate candor in 
administrative evaluations of highway safety hazards aid to prevent federally required 
rccord-keeping fl-om bcing used for purposes of private litigation. ,See I{urt-;.soi~ v. 
Biirlirrgtoii N K.R. Cb.. 965 F.2d 155, 160 ( 7 " ' ~ i r .  1992); iioberisoir i,. U~iioi~Pnc.  R.K. Co., 
954 F.2d 1433, 1435 (8"' Cir. 1992). 
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As we mentioned above, you inform us that the highway at issue is a federal-aid highway 
within the meaning of section 409 of title 23 of the United States Code. Accordingly, based 
on vour re~resentations and our review of the information in question, we find that the 
remaining information constitutes interagency and intra-agency memoranda and letters for 
purposes ofsection 552.1 11 ofthe Government Code. Furthermore, we find that section 409 - .  
oftitle 23 of the United States Code would protect the submitted information from discovery 
in civil litigation. Therefore, the remaining submitted information is excepted from 
disclosure under section 552.1 11 of the Government Code and may he withheld. 

In summary, the department must withhold the documents subject to section 552.022 under 
section 409 oftitle 23 of the United States Code. The remaining submitted infomation may 
be withheld under section 552.1 11. As our ruling is dispositivc, we need not address your 
remaining arguments against disclosure. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For exaniple, governiiiental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis Coiinty within 30 calendar days. Iil. S 552.324(b). 111 order to get tlie full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Iii. 4 552.353@)(3), (c). If the goven~rnental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to filc suit against the governmental body to enforce this ruling. 
id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infomiation, the governmental body is responsible for taking tlie nest step. Rased on the 
slalutc; the attorney gcneral expects that, upon receiving this ruling, the goveminental body 
will either rclcase the public records pi-omptly pursuant to section 552.221(a) of the 
Goveiniiient Code 01- file a lawsuit challenging this ruling pnrsuant lo section 552.324 ofthe 
Government Code. If tlie govcrnincntal body fails to do one of these things, then the 
requestor slioulcl report iliat fail~rrc lo the attorney general's Open Go\rcrnment Hotline, toll 
frec, at (877) 673-6839. The requestor may also tile a cornplaint with the district or county 
attorney. Iil. $ 552.321 5(e). 

IT this ruling req~iires or permits the govcrni?~cnral body to \vithhold all or somc of the 
req~icstcd information, the requestor can appeal thrrt dccisiori by suing the govcl-nnrental 
body. Id. $ 552.321(a); Tc.xeii1.7 Dep't of  PI^. S i i / i . f j ,  1). Ciiht.etrtii, 842 S.IV.2d 408, 411 
(Tex. App.~- Austin 1992, 110 writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to t l~e  requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govcmmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Gilbert N. Saenz 
Assistant Attorney General 
Open Records Division 

Ref ID# 267575 

Enc. Submitted documents 

c: Mr. W. Jeff Paradowski, P.C. 
Law Offices of W. Jeff Paradowski, P.C. 
1722 Broadmoor Drive, Suite 216 
Bryan, Texas 77802 
(w/o enclosures) 

Mr. David Hamrnit 
P.O. Box 590 
No]-mangee, Texas 77871-0590 
(WIO cnclos~~res) 


