
ATTORNEY GENERAL OF TEXAS 
-- - - 

G R E G  A B B O T T  

December 28,2006 

Ms. Laurie B. Hobbs 
Assistant General Counsel 
Office of Consumer Credit Comlnissioner 
2601 North Lamar Boulevard 
Austin, Texas 78705 

Dear Ms. Hobbs: 

You ask whether certain information is subject to required p ~ ~ b l i c  disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 267880. 

The Office of Consumer Credit Commissioner (the "cotnmissioner") received a request for 
information relating to Allstar Imports, Inc., dhaLegend Mazda ("Legend"). You claim that 
some of the requested information is excepted froni disclosure under sections 552.101, 
5 52.1 12, and 552.130 of the Government Code. You also believe that this request for 
information implicates the proprietary interests of Legend. You notified Legend of this 
reqnest for information and of its right to submit arguments to this office as to why the 
requested information should not be released.' We received correspoiidence from an attorney 
for Legend. We have considered all the submitted arguments and have reviewed the 
infonnation you submitted. 

We first note that you also seek to withhold other inforn~ation contained in the s~ibmitted 
documents, including federal employer identification numbcrs, c-inail addresses, social 
scc~rrity numbers, insurance ID andlor policy riuinbers, accottnt numbers, Texas driver's 
licenses, and vehicle identification numbers, cinder sections 552.101, 552.130, 552.136, 
552.137, and 552.147 of the Go\~ernment Code. You also infornl us, ho\vevcr, that the 
req~~cstoi- agi-eed to exclude tl~osc items of infonnation froin the scope of his rcqucst. Thus, 
hccaiise the requestor docs not seek access to the excluded infoi-mation; that information is 

'SecGov't Codc 5 552.30S(d);Openl<ecordsDecisioitNo, 542 (1900) (stati~torypredecessortoCiov't 
Codc 5 552.305 permitted goverilrirerrtal body to rely on interested third party to raise nnd explain applicability 
of exception to disclosure u~ider certain circ~!mstances). 
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not responsive to this request and need not be released. This decision does not address your 
exceptions to the disclosure of the excluded information. 

Next, we must address the commission's obligations ~rnder section 552.301 of the 
Governmelit Code. Section 552.301 prescribes procedures that a governmental body must 
follow in asking this office to decide whether requested information is excepted from public 
disclosure. Section 552.301(b) requires the governmental body to ask for the attorney 
general's decision and state the exceptions to disclosure that i t  claims not later than the tenth 
business day after the date of its receipt of the written request for information. See Gov't 
Code $ 552.301(b). If a governniental body fails to comply with sectioii 552.301, the 
requested information is presumed to be s~~h jec t  to required public disclosure and must be 
released, nnless there is a compelling reason to withhold any of the information. See iii. 
$ 552.302; I-hwcock I. StnteBd o fh~s . ,  797 S.W.2d 379,381 (Tex. App. - Austin 1990, no 
writ). 

You infonn us that the commission received the instant request for infomiation on 
September 18, 2006. Based on that date of receipt, the cornmission's ten-business-day 
deadline under section 552.301 (b) was October 2, 2006. The commission requested this 
decision on October 20, 2006. You inform us that betweeti the date of the commissioner's 
receipt of the request and the date of your request for this decision, the commissioner 
con~niuiiicated with the requestor for the purpose of narrowing the request. See Gov't Code 
5 552.222(b) (governmental body may comn~unicate with requestor for purposeofnarrowing 
or clarifyingrequcst for infonnation). We note that a govemnicntal body's communications 
with a requestor under section 552.222(h) can toll its deadlines under section 552.301. See 
Open Records Decision No. 663 at 4-5 (1999). In this instance, however, yo~r have not 
deliionstrated that your co~niiiunications with the requestor were sufficient to bring your 
request for this decision within your ten-business-day deadline imderscctio~i 552.301(b). We 
therefore conclude that the conimissioner did not comply with section 552.301 of the 
Government Code in requesting this decision. Consequently, the submitted infonnation is 
pi-esumed to be public under section 552.302. 

This statutory presumption can generally be overcome when the infom~ation is confidential 
by law or third-party interests arc at stake. See Open Records Decision Xos. 630 at 3 (1994), 
325 at 2 (1 982). Although yon claim an exception to disclosure under section 552. i 12 ofthe 
Government Code, that section is a discretionary exception that protects a governniental 
body's interests and may he waived. Sec Gov't Code 8 552.007; Bii-i;hii~rrn I>. Alliar~ce of 
Aiii. I~iszrrevs, 994 S.W.2d 766, 776 (Tcx. App.-Austili 1999, pet. denied) (Gov't Code 
5 552.1 12 is discretionary exception that may be waived); Open Records Decision No. 665 
at 2 11.5 (2000) (discretionary exccptions generally). As such, a claim iindcr section 552.1 12 
docs not provide a con~pelling reason for rioii-disclosure undcr section 552.302, and the 
co~~imissioncr may not \vitlihold any ofthe submitted information under scction 552.1 12. 
Iiowever, the applicability of sections 552.101 and 552.130 of the Government Code can 
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provide con~pelling reasons for non-disclosure, and therefore we will consider your claims 
under those exceptions. Likewise, we will consider Legend's arguments. 

Section 552.101 of the Government Code exceots from oublic disclosure "information 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 6 552.101. This exception encompasses infonnation that other statutes make 
confidential. Both the commissioner and Legend contend that some of the submitted 
information isconfidential undersection 14.154oftheFinanee Code, which provides in part: 

(a) Criminal history record information received by the [commissioner] is 
confidential and is for the exclusive use of the [commissioner]. 

(b) Except on court order or as provided by Section 14.155(a), the 
information may not be released or otherwise disclosed to another person. 

Fin. Code $ 14.154(a)-(b); see also Gov't Code $6  411.095(a) (authorizing con~missioner 
to obtain from Texas Department of Public Safety criminal history record information 
relating to applicant for or holder of license under chapter 342,348, or 371 ofFinance Code), 
41 1.082(2) (defining "criminal history record information" for purposes of Gov't Code ch. 
41 1 subch. F). The comnlissioner indicates that marked portions ofAttachment J constitute 
crirninal history record infomlation that was received by the commissioner. The 
connnissioner also states that the niarked infornlation is not subject to release in this instance 
under section 14.154(b). Based on these representations and our review of the information 
in question, we conclude that the niarked information is confidentiai under sectioil 14.154 
of the Finance Code and must be withlield on that basis ~inder section 552.101 of the 
Government Code. 

The con~missioner and Legend also join in raising section 552.101 in conjunction with 
section 348.514 of the Finance Code, which provides in part: 

(a) At the times thc coinmissioner considers necessary, the commissioner or 
the commissioner's representative shall: 

( I)  examine each place of business of each licensc holder; and 

(2) investigate the license lioider's transactions and records, including 
hooks, accounts, papers, and correspondence, to the extent the 
transactions and records pertain to the business regulated under this 
chapter. 

(b) T l ~ c  license holder shall 

(1) give the coinmissioner or the commissioner's representative free 
access to the license holder's office, place of business, files, safcs, 
and vaults; and 
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(2) allow the commissioner or the commissioner's representative to 
make a copy of an item that may be investigated under Subsection 
(a)i2). 

(d) Information obtained under this section is confidential 

Fin. Code $ 348.514(a)-(b), (d). The commissioner and Legend assert that the information 
submitted as Attachment Gand certain dates marked in Attachment W are confidential under 
section 348.514. The commissioner states that Attachment G is a report of an examination 
of Legend p~~rsuant  to section 348.514 and that the dates marked in Attachment H are the 
dates of the examination. Having considered the parties' arguments and reviewed the 
information in question, we conclude that some of the infomiation in Attachment G 
constitutes "[ijnformation obtained under [section 348.514.1" Id. 5 348.514(d). The 
conimissioner iiiust withhold that information, which we have marked, under section 
552.101 of the Government Code in conjunctioli with section 348.514 ofthe Finance Code. 
We also conclude, however, that neither the commissioner nor Legend has sufficiently 
demonstrated that either any ofthe remaining information in Attachment G or the marked 
dates in Attachment H fall within the scope of section 348.514(d). Therefore, none of that 
information is coiiiidential under section 348.5 14 oftlie Finance Code, and the commissioner 
may not withhold any of the remaining information on that basis uilder section 552.1 01 of 
the Government Code. See also Open Records Decision Nos. 658 at 4 (1998) (statutory 
confidentiality provision must be express, and confidentialityi-cquirement will not be implied 
from statutory stnrcture), 649 at 3 (1996) (language of confidentiality provision controls 
scope of its protection), 478 at 2 (1987) (statutory confidentiality requires express language 
making certain infomiation confidential or stating that infomlation shall not be released to 
public). 

130th the commissioner and Legend also raise section 552.101 in conjunction with the 
coinnion-lax?, right to privacy. Common-law privacy protects iiifomiation that is highly 
intimate or enrbarrassing, such that its release would be highly objectionable to a person of 
ordinary sensibilities, and of no legitimate public interest. See Iiidits. f i z i i i~ l .  1'. Te,x. I I I ~ U S .  
Accicie~zt Rtl., 540 S.W.2d 668, 685 (Tex. 1976). The corntiion-law right to privacy 
encompasses certain types ofpersonal financial inforn~ation. This office has detem~ined that 
financial iiifor~nation that relates only lo a11 individual ordinarily satisfies the first element 
oftlie common-law privacy test, but the public has a legitimate interest in the csscntial facts 
about a financial transaction between an individual and a goveniniental body. See Open 
Records Decision Nos. 600 at 0-12 (1 992) (ictentifyi~igpublic and private portions of certain 
state pcrsoniiel records), 545 at 4 (1990) (attorney general has found kinds of financial 
information not excepted from public disclosure by common-law privacy to generally be 
those regarding receipt of govenimental funds or debts owed to go\,crrinlental entities), 523 
at 4 (1 989) (noting distinction under commo~i-law privacy bet~veen confidential backgl-ound 
financial infoi~iiation fi~mished to public body about individual anti basic facts regarding 
particular financial transaction between individual and pt~blic body), 373 at 4 (1983) 
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(determination of whether public's interest in obtaining personal financial information is 
sufficient to justify its disclosure miis1 be made on case-by-ease basis). 

We have marked the personal financial information contained in the submitted documents 
that the comrnissioner must withhold under section 552.101 in conjunction with common- 
law privacy. Although the commissioner has marked other information that she also 
contends is private, we conclude that the rest of the information in question is not protected 
by common-law privacy and may not be withheld on that basis under section 552.101. 

Both the comnlissioner and Legend also raise section 552.130 of the Government Code, 
which excepts from public disclosure infonuation that relates to: 

(1) a motor vehicle operator's or driver's license or permit issued by an 
agency of this state; 

(2) a motor vehicle title or registration issued by an agency of this state; or 

(3) a personal identification document issued by an agency of this state or a 
local agency authorized to issue an identification document. 

Gov't Code 552.130. We have marked Texas motor vehicle title infomiation that the 
con~missioner must withhold ~utder section 552.130. Althotigh Legend also contends the 
idelltities ofowners ofmotor vehicles are protected by this exception, we conclude that none 
of the remaining information at issue is excepted from disclosiire under section 552.130. 

Next, we consider Legend's additional arguments against disclosure. We note that Lcgend 
also asserts the applicability of sectioil 552.1 12 oftlie Goveriinient Code. However, this 
section protects the interests of a govenimental body, such as the commissioner, rathcr than 
those of a third party, such as Legend. See Birnbnunz 1'. Allinrlce of Anz. Itzsu~ers, 
994 S. W.2d at 776, Because the con~missioner waived this exception in failing to comply 
with section 552.301, tile comrnissioner may not withhold any of the siibinitted information 
under section 552.112. 

Legend also invokes section 51.914 of thc Education Code, wliich provides as follows: 

lu order to protect tlie actual or potential value, the follou/ing information 
shall be confidential and shall not hc subject to disclosure under Chapter 552, 
Govcr~inient Code. or othetwise: 

(1) all information relating to a product, device, or process, the 
application or use of such a product, device, or proccss, and a11 
tcclinological and scientific informatio~i (including coiliputer 
pi-ogran~s) dcx~loped in wholeor in part at a slate institiitiol~ ofhighcr 
education, regardless of whether patentablc or capahlc of being 
registered undercopyight or trademark laws, that have a poteritial for 
being sold, traded, 01- licenscd for a fee[.] 
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(2) any infomiation relating to a product, device, or process, the 
application or use of s~ich product, device, or process, and any 
technological and scientific information (including computer 
programs) that is the proprietary information of aperson, partnership, 
corporation, or federal agency that has been disclosed to an institution 
of higher education solely for the purposes of a written research 
contract or grant that contailis a provision prohibiting the institution 
of higher education from disclosing such proprietary infornlation to 
third persons or parties; or 

(3) the plans, specifications, bliieprints, and designs, including related 
proprietary information, of a scientific research and development 
facility that is jointly financed by the federal government and a local 
government or state agency, including an institution of higher 
education, if the facility is designed and built for the purposes of 
promoting scientific research and development and increasing the 
economic development and diversification of this state. 

Educ. Code 5 51.91 4; see ~zlso Open Records Decision No. 497 at 6 (1988) (interpreting 
statutory predecessor to Educ. Code 5 51.914). Legend has not explained how or why 
section 51.914 wonld be applicable to any of the inforn~ation at issue liere. Therefore, the 
commissioner may not withhold any of the submitted inforniation on the basis of 
section 51.914 of the Education Code under section 552.101 of tlie Government Code. 

Legend also raises section 552.1 10 of the Government Code. Section 552.1 10 protects the 
proprietaryinterests ofprivate parties with respect to two types of information: (1) "[a] trade 
secret obtained fro111 a person and privileged or coniidential by statute or judicial decision," 
and (2) "comniercial or financial information for which it is demonstrated based on specific 
factual evidence that disclosure would cause substantial competitive harm to the person from 
whom the information was obtained." Gov't Code 3 552.1 10(a)-(b). 

The Texas Supreme Couil has adopted the definition of a "trade secret" from section 757 
ofthe Restatement of Torts, whrcli holds a "trade secret" to be 

any formula, pattern, device or compilation of iiifonnation which is used in 
one's business, and which gives him an opportunity to obtairi an advaiitagc 
over coiiipetitors who do not know or use it. It iiiay be a formula for- a 
chemical conlpound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or otlier device, or a lisi of customers. 
It difccrs from othcr secret inforiliation in a business . . . in that it is not 
simply infomiation as to a single or ephemeral event in the conduct of the 
biisiness . . . . A trade secret is a process or device for coiitinuous use in 
the operation of tlie b~isiness . . . . [It may] relate to the sale of goods or 
to other operations in the biisiness, such as a code ~ O I -  determining discounts, 
rebates or other coriccssions in alirice list or catalogue, or a list ofspecialized 
customers, or a niethod of hookkeepiiig or other officc iiianagcnient. 
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RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Hyile Corp. v. Htfjrzes, 314 
S.W.2d 763,776 (Tex. 1958). Ifthe governmental body takes no position on the application 
of the "trade secrets" aspect of section 552.1 10 to the information at issue, this office will 
accept a private person's claim for exception as valid under section 552.110(a) ifthe person 
establishes aprin~afilcie case for the exception, and no one submits an argument that rebuts 
the claim as a matter of law.' See Open Records Decision No. 552 at 5 (1990). However, 
we cannot coriclude that section 552.1 10(a) is applicable ilnlcss it has been shown that the 
infolmation meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by spccific factual evidence that release of information would cause 
it substantial competitive harm). 

Legend contends that the submitted documents contain customer information that colistitutes 
a trade secret under section 552.1 10(a). Legend also argues that the documents contain 
con~n~ercial or financial informatioll that is protected by section 552.1 lO(b).' Having 
considered these arguments, we conclude that Legend has not establislied aprinziifncie claim 
that any of the remaining infonnation at issue qualifies as a trade secret under section 
552.1 10(a). We also conclude that Legend has not made the spccific factual showing 
required by section 552.110(b) that release of any of the remaining information at issue 

'The Restatenrent of Torts lists the follo\ving six factors as indicia of whether informatio~i constitutes 
a trade secret: 

(1) the exten: to u.hicii the inforniation is known outside of'jthe coiiipany]: 
( 2 )  tlie cxteiit to which it is known by employees atid other involved in [the conipany's] 
bi~sii~ess; 
( 3 )  the extent ofnreasures taken by [tlie coinpany] to guard the secrecy orthc infomiation: 
(4) tlie value of tiis information to [the corirpany] and {its] con~prlitors; 
(5) the amount of efrort or money expended by /the company] in developing the information; 
(6) the ease ordiftic~ultyvr.itii n.hiclr tlie infomration coiild be properly acquired or duplicated 
by others. 

I<IS~II\I~~MIINI-~~:~~'OI~~S 5 757 cmt, b (1939); src(i1so OpenIleconis Llecisioiih'os 319 at 2 (1982), 306 at 2 
(1952), 255 at 2 (1980). 

'\Ve iiotc that Legend relies oirder section 552.1 lO(h) on the test aniioi~nced in h'i~rioiiiil 12~?ks & 
Co,i.sci.i.niioii .I.soci(itioii v. h,forioii. 498 F.2d 765 (D.C. Cir. 1974). concerning tile applicability oftlie section 
552(b)(4) cuc~iiption under the federal Frcedom ofIiifornration Act to tliird-party information held by a federal 
entity. S c r  /+Jh/'l Piirks, 408 F.2d 765. Althoiigli this office applied the N(iiioiiii1 f'orks test at oire tinre to the 
statutory predecessor to section 552.1 10. the Third Court of Appeals overturned that standard in Iioidiirg that 
hkitio~iiil f'iirks was not a judicial decision for purposes of fonncr scctioii 552.1 10. See Rii.nhniri~i 1,. .A//iarice 
ofAiii. lii.siii.crs, 994 S,\V.2d 766. Section 552.1 lO(b) now expressly stales tlic staiidard to be applied and 
req~iires a specific factual demonstration that tlle releaie of the iilfornratioii a t  issue moiild cause the bilsiness 
eirtel-prise that suhiiiitted tile informatioii siihstantiai coiirpetitiie iial-ni. Sec Open Records 1)ecisioii No. 661 
at 5.6 (discussing Seieirty-sixtli Lcgisiatiirc's cnactinc~rt of(;o\,'t rode  5 5521 lO(h)). 
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would cause Legend substantial competitive harm. We therefore conclude that the 
commissioner may not withhold any of the remaining information under section 552.1 10. 

Lastly, we note that some of the submitted information is protected by copyright. A 
governmental body niust allow inspection of copyrighted information unless an exception 
to disclosure applies to the infonnation. See Attorney General Opin~on JM-672 (1 987). An 
officer for public information also 11iust comply with copyright law, however, and is not 
required to furnish copies of copyighted iilforniation. Id. A member of the public who 
wishes to make copiesofcopyrighted information must do so unassisted by the governmental 
body. 111 iuaking copies, the member ofthe public assumes the duty of compliance with the 
copyright law and the risk of a copyright infringement suit. See Open Records Decision No. 
550 at 8-9 (1990). 

In summary: (1) the commissio~ier must withhold the marked criminal histo~y record 
infonnation irnder section 552.101 of the Governinent Code in conjunction with section 
14.154 of the Finance Code; (2) the commissioner must withhold the inforn~ation that we 
have marked in Attachment G under section 552.101 in conjunction with section 348.5 14 of 
the Finance Code; (3) the commissioner mc~st withhold tlie marked personal financial 
information under section 552.101 in conjunction with con~mon-law privacy; and (4) the 
marked Texas motor vehicle title infonuation must be withheld under section 552.130 of the 
Government Code. Therest ofthesubmitted information must bcreleased. Infom~ation that 
is protected by copyright must be released in accordance with copyright law. 

You also ask this office to i s s ~ ~ e  a previous deterniination that would authorize the 
con~missioner to withhold certain types of information from tlie public without the necessity 
of again requesting an attorney general decision under the Act. See Gov't Code 
4 552.301(a); Open Records Decision No. 672 (2001). We decline to issue such a decision 
at this time. This letter ruling is limited to the particular records at issue in this request and 
limited to the facts as presented to us; tlierefore, this ruling must not be relied upon as a 
previous deteniiination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govennncnial body and of the reqnestoi-. For example, goxrernmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
govemmcntal body wants to challenge this ruling, the goverinneiital body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 3 552.324(b). In order to get the full 
benefit of such an appeal, thc go\,ernmcntal body must file suit within 10 calcnciar days. 
Id. 5 552.353(h)(3), (c). IS tile governmental body does not appeal this ruling and the 
governmcntai body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the gove~~imental body to enforce this r~iling. 
lil. 5 552.321(a). 

If this ruling reqilires tlie governmental body to release all or part of the requested 
information, the govenlniental body is rcsponsible for taking the next step. Based on the 
statiitc, tiic attoinley gcneral expects that, iipon receiving this ruling, tile governirieiital body 
will either release the public records pro~iiptly pursuant to section 552.221(a) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

1f this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texas Dep't ofPuh.  Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in cosnpliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

1f the governmental body, the requestor, or any other person has questions or comments 
about this niling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comsnents within 10 calendar days 
of tile date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc: Submitted documents 

c: Mr. Ahmad Kcshavarz 
106 East Sixth Street, Suite 725 
Austln, Tcxas 78701-3659 
(wlo enclosures) 

Mr. Sasou J .  Thompson 
Thoinpson & Thompson, P.C. 
3510 North St. Mary's Suite 100 
San Antonio, Texas 782 12 
(wlo c~iclosures) 


