GREG ABBOTT

January 11, 2006

Mr. Mark G. Mann
Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR2006-00381

Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 240029.

The City of Garland (the “city”) received a request for unspecified documents containing
various federal tax and employee identification numbers of the city and its departments. You
state that the city only has one relevant identification number responsive to this request. We
note that the Act does not require a governmental body to release information that did not
exist when a request for information was received or to prepare new information in response
to a request. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266,
267-68 (Tex. Civ. App.— San Antonio 1978, writ dism’d); Open Records Decision Nos. 605
at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). You claim that the submitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information made confidential by other
statutes. You assert that the submitted W-9 form is confidential under section 6103(a)
of title 26 of the United States Code. Prior decisions of this office have held that
section 6103(a) of title 26 of the United States Code renders tax return information
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confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision
Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Federal courts have construed the
term “return information” expansively to include any information gathered by the Internal
Revenue Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in
part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Section 6103(b)
defines the term “return information” as “a taxpayer’s identity, the nature, source, or
amount of . . . income, payments, tax withheld, deficiencies, overassessments or tax
payments . . . or any other data, received by, recorded by, prepared by, furnished to,
or collected by the Secretary [of the Internal Revenue Service] with respect to a return
or . . . the determination of the existence, or possible existence, of liability . . . for any tax,
penalty, . . . or offense[.]” See 26 U.S.C. § 6103(b)(2)(A) (emphasis added). Additionally,
section 6103(b) defines the term “tax payer’s identity” as “the name of a person with respect
to whom areturn is filed, his mailing address, his taxpayer identifying number (as described
in section 6109), or a combination thereof.” See 26 U.S.C. § 6103(b)(6) (emphasis added).
Section 6109 states that the “identifying number of an individual (or his estate) shall be such
individual’s social security account number.” See 26 U.S.C. §6109 (emphasis added). The
employer identification number contained on the submitted W-9 form is not a taxpayer
identifying number as defined by section 6109. Therefore, we find that the W-9 form does
not fall within the purview of section 6103 because it does not constitute return information
as contemplated thereby. As such, the city may not withhold the submitted W-9 form or the
corresponding employer identification number under section 552.101 in conjunction with
section 6103 of title 26 of the United States Code.

You also raise section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained and maintained by a state agency or political subdivision of the state
pursuant to any provision of law enacted on or after October 1, 1990. See id. Section 405
defines “related record” as “any record, list, or compilation that indicates, directly or
indirectly, the identity of any individual with respect to whom a social security account
number or a request for a social security account number is maintained pursuant to this
clause.” See 42 U.S.C. § 405(c)(2)(C)(viii)(IV). In this case, the information at issue
consists of the city’s employer identification number contained on a W-9 form. The city has
failed to explain how the submitted W-9 form relates to a record, list, or compilation that
indicates the identity of any individual with respect to whom a social security account
number or a request for a social security account number is maintained pursuant to
section 405. Thus, the city may not withhold the submitted W-9 form or the corresponding
employer identification number under section 552.101 in conjunction with section 405 of
title 42 of the United States Code.
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As you raise no further exceptions to the disclosure of the submitted information, the city
must release the submitted information in its entirety to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
Candeca I M@%
Candice M. De La Garza

Assistant Attorney General
Open Records Division

CMD/segh

Ref: ID# 240029

Enc. Submitted documents

c: Mr. Ralph-Frederic: Gergel
2921 Robin Hill Lane

Garland, Texas 75044
(w/o enclosures)





