GREG ABBOTT

January 18, 2006

Ms. Carol Longoria

Public Information Coordinator
Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2006-00615

Dear Ms. Carol Longoria:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 240378.

The University of Texas at El Paso (the “university”) received a request for the personnel
files of two university employees and specified information related to a sexual harassment
investigation. You state that you have released a portion of the requested information, but
claim that the remaining requested information is excepted from disclosure under section
552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information. We have also received and considered comments from
the requestor. See Gov’t Code § 552.304 (allowing interested party to submit comments
indicating why requested information should or should not be released).

Initially, we note that the submitted records includes a complaint affidavit. Article 15.26 of
the Code of Criminal Procedure states “[t]he arrest warrant, and any affidavit presented to
the magistrate in support of the issuance of the warrant, is public information.” Crim. Proc.
Code art. 15.26. Article 15.04 provides that “[t]he affidavit made before the magistrate or
district or county attorney is called a ‘complaint’ if it charges the commission of an offense.”
Crim. Proc. Code art. 15.04. Case law indicates that a complaint can support the issuance
of an arrest warrant. See Janecka v. State, 739 S.W.2d 813, 822-23 (Tex. Crim. App. 1987);
Villegas v. State, 791 S.W.2d 226,235 (Tex. App.—Corpus Christi1990, pet. ref’d); Borsari
v. State, 919 S.W.2d 913, 918 (Tex. App.—Houston [14 Dist.] 1996, pet. ref’d) (discussing
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well-established principle that complaint in support of arrest warrant need not contain same
particularity required of indictment). Therefore, to the extent the submitted complaint
affidavit, which we have marked, was presented to a magistrate in support of the issuance
of an arrest warrant, it is public under article 15.26 of the Code of Criminal Procedure and
must be released.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision,” including information that is
encompassed by the common law right to privacy. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668 (Tex. 1976). Information is protected from disclosure under the
common law right to privacy if (1) it contains highly intimate or embarrassing facts, the
release of which would be highly objectionable to a reasonable person, and (2) it is not of
legitimate concern to the public. See id. at 685.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court
held that “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id.

When there is an adequate summary of a sexual harassment investigation, the summary must
be released along with the statement of the accused, but the identities of the victims and
witnesses must be redacted and their detailed statements must be withheld from disclosure.
The submitted information includes an adequate summary of the investigation. In
accordance with the holding in Ellen, the university must release the summary in Exhibit 4.
However, prior to releasing this document, in accordance with section 552.101 and the
holding in Ellen, the university must redact the information we have marked that identifies
witnesses. We note that the requestor is the attorney representing the alleged victim in this
instance. Section 552.023 ofthe Government Code gives a person or the person’s authorized
representative a special right of access to information that is excepted from public disclosure
under laws intended to protect that person’s privacy interest as subject of the information.
See Gov’t Code § 552.023. Thus, here, the requestor has a special right of access to her
client’s own information, and the university may not withhold that information from her
under section 552.101 in conjunction with common law privacy.! See Gov’t Code
§ 552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated

| We note, however, that if the university receives another request for this particular information from
a different requestor, the university should again seek a decision from us before releasing this information.
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, % ,r -

Mlchael A. Le [ﬁ/ﬂd‘_\

Assistant Attorney General
Open Records Division

MAL/sdk
Ref: ID# 240378
Enc. Submitted documents

c: Ms. Lisa A. Elizondo
Elizondo, Hayes & Locke, P.C.
2524 Montana
El Paso, Texas 79903
(w/o enclosures)





