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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 30, 2006

Mr. Ken Johnson
Assistant City Attomey
City of Waco

P.O. Box 2570

Waco, Texas 76702-2570

OR2006-00984

Dear Mr. Johnson:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 241105.

The City of Waco (the “city”) received four requests for the investigative records concerning
the death of a named individual and information regarding a specified property. You state
that you have released some information to the requestors. You claim that the remaining
requested information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.
We have also considered arguments submitted by a representative of the surviving family
members. See Gov’t Code § 552.304 (providing that an interested party may submit
comments stating why information should or should not be released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses the doctrine of common-law privacy. Common-law privacy protects
information if it is highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and it is of no legitimate concern to the public. Indus.
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976). In Industrial
Foundation, the Texas Supreme Court considered intimate and embarrassing information
that relates to sexual assault, pregnancy, mental or physical abuse in the workplace,
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illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. In addition, this office has found that the following
types of information are excepted from required public disclosure under common-law
privacy: some kinds of medical information or information indicating disabilities or specific
illnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps), personal financial information not relating to the financial transaction between
an individual and a governmental body, see Open Records Decision Nos. 600 (1992),
545 (1990), and identities of victims of sexual abuse, see Open Records Decision Nos. 440
(1986), 393 (1983), 339 (1982).

We note, however, that a person’s common-law right of privacy terminates upon death.
Moorev. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. App.—Texarkana
1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145,
146-47 (N.D. Tex. 1979) (“action for invasion of privacy can be maintained only by a living
individual whose privacy is invaded”) (quoting Restatement of Torts 2d); Attorney General
Opinion JM-229 (1984) (“the right of privacy lapses upon deat ””), Open Records Decision
No. 272 (1981) (“the right of privacy is personal and lapses upon death”). Thus, the
information at issue may not be withheld on the basis of the decedent’s common-law right
of privacy. However, if the release of information about a deceased person reveals highly
intimate or embarrassing information about a living person, the information is protected by
common-law privacy on the basis of the living person’s privacy interest. See Attorney
General Opinion JM-299 (1984). Furthermore, the United States Supreme Court has
determined that surviving family members can have a privacy interest in information relating
to their deceased relatives. See Nat’l Archives & Records Admin. v. Favish, 124 S. Ct. 1570
(2004).

In this instance, the surviving family members have asserted a privacy interest in the release
of the death-scene photographs of the named individual. After reviewing your comments,
the surviving family members’ comments, and the submitted information, we find that the
family’s privacy interest in the photographs outweighs the public’s interest in the disclosure
of this information. Thus, the city must withhold the submitted photographs under section
552.101 of the Government Code in conjunction with common-law privacy. As you raise
no other exceptions to disclosure, the remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

;o

: i , 1 / 2
Margaret Cegefe
Assistant Attorngy General
Open Rec&_ds/ Division
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Ref:

Enc.

ID# 241105
Submitted documents

Mr. Dave Emley

KWTX News

6700 American Plaza
Waco, Texas 76702-2636
(w/o enclosures)

Mr. David A. Miller

Senior Investigator

Air Security International, L.P.
2925 Briarpark, Suite 620
Houston, Texas 77042

(w/o enclosures)

Ms. Diane Jennings

Staff Writer

The Dallas Morning News
P.O. Box 655237

Dallas, Texas 75265

(w/o enclosures)

Mr. Nick R. Bray

Naman Howell Smith & Lee, L.L.P.
P.O. Box 1470

Waco, Texas 76703

(w/o enclosures)

Mr. Douglas A. Daniels
Bracewell & Guiliani, LLP

711 Louisiana Street, Suite 2300
Houston, Texas 77002-2770
(w/o enclosures)





