ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 7, 2006

Mr. Timothy Alcott

Chief Legal Officer

San Antonio Housing Authority
P. O. Box 1300

San Antonio, Texas 78295-1300

OR2006-01239

Dear Mr. Alcott:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 242048.

The San Antonio Housing Authority (the “authority”) received two requests for the complete
file of a named person. You claim that the submitted information is excepted from
disclosure under sections 552.101, 552.103, and 552.111 of the Government Code.! We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.103 of the Governmental Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

1We note that you raise Texas Rule of Civil Procedure 192.5 as an exception to disclosure. In this
instance, the proper exception to raise when asserting the attorney work product privilege is section 552.111
of the Government Code. See Open Records Decision Nos. 677 (2002), 676 at 6 (2002).
PosT OFrFi1cE BoX 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW. OAG.STATE.TX.US

oAn Lqual Employment Opporiunity mployer - Printed on Recycled Paper



Mr. Timothy Alcott- Page 2

-

Gov’t Code § 552.103(a), (c). The authority has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). The authority must meet both prongs of this test for
information to be excepted under 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). In order to establish

that litigation is reasonably anticipated, a governmental body must provide this office with
“concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Id. Among other examples, this office has concluded that litigation was
reasonably anticipated where the opposing party took the following objective steps toward
litigation: (1) filed a complaint with the Equal Employment Opportunity Commission, see
Open Records Decision No. 336 (1982); (2) hired an attorney who made a demand for
disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired
an attorney, see Open Records Decision No. 288 (1981).

In this instance, you state that “given the nature of the case” you anticipate litigation.
However, you do not provide this office with any evidence that any person has taken any
concrete steps toward litigation. See Open Records Decision No. 452. Therefore, the
authority has not demonstrated the applicability of section 552.103 to the submitted
information. Accordingly, we conclude that the authority may not withhold the submitted
information under section 552.103 of the Government Code.

You also claim that the submitted information is excepted from public disclosure as attorney
work product. Section 552.111 of the Government Code excepts from public disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” Gov’t Code § 552.111. This section encompasses the
attorney work product privilege found in rule 192.5 of the Texas Rules of Civil Procedure.
City of Garland v. Dallas Morning News, 22 S.W.3d at 360 (Tex. 2000); Open Records
Decision No. 677 at 4-8 (2002). Rule 192.5 defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.
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TeX. R. OF CIv. P. 192.5. A governmental body seeking to withhold information on this
basis bears the burden of demonstrating that the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; Open
Records Decision No. 677 at 6-8 (2002). In order for this office to conclude that the
information was made or developed in anticipation of litigation, we must be satisfied that (1)
areasonable person would have concluded from the totality of the circumstances surrounding
the investigation that there was a substantial chance that litigation would ensue; and (2) the
party resisting discovery believed in good faith that there was a substantial chance that
litigation would ensue and [created or obtained the information] for the purpose of preparing
for such litigation. Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A
“substantial chance” of litigation does not mean a statistical probability, but rather “that
litigation is more than merely an abstract possibility or unwarranted fear.” Id. at 204; Open
Records Decision No. 677 at 7 (2002).

In this instance, however, the authority has not provided any arguments explaining how the
submitted information constitutes attorney work product. As such, we find that the authority
has failed to meet its burden of explaining the applicability of the attorney work product
privilege, and thus, none of this information may be withheld on that basis. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must provide written comments explaining why
stated exceptions apply that allow information to be withheld).

You also claim that the submitted information is excepted from public disclosure under
common-law privacy. Section 552.101 excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and (2)
the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 633.

The information at issue relates to a sexual assault. Generally, only information tending to
identify victims of serious sexual offenses is protected by common-law privacy. See Open
Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). In those instances, however,
where it is demonstrated that the requestor knows the identity of the victim, as well as the
nature of the information in question, all of the information must be withheld to protect the
victim’s privacy. In this instance, both of the requestors know the identity of the victim and
the nature of the information in question and you argue that the submitted information should
be withheld on the basis of common-law privacy. We note, however, that section 552.023
of the Government Code gives a person or the person’s authorized representative a special
right of access to information that is excepted from public disclosure under laws intended to
protect that person’s privacy interest as subject of the information. See Gov’t Code
§ 552.023. Here, one of the requestors is the representative of the victim, thus that requestor
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has a special right of access to the submitted information. Accordingly, the authority must
release the submitted information to this requestor. The other requestor states that he has the
permission of the victim’s representative to view the submitted information. Accordingly,
if this requestor demonstrates that he has a right of access to the submitted information, then,
the authority must release it to him. If this requestor does not demonstrate that he has aright
of access to the submitted information, then the submitted information must be withheld in
its entirety from him under section 552.101 in conjunction with common-law privacy.

We note that some of the materials at issue are protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are protected by copyright. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id. If a member of the public wishes to make copies of materials protected by
copyright, the person must do so unassisted by the governmental body. In making copies,
the member of the public assumes the duty of compliance with the copyright law and the risk
of a copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, the authority must release the submitted information to the requestor who is the
victim’s representative. If the other requestor demonstrates that he has a right of access to
the submitted information, then, the authority must release it to him. If this requestor does
not demonstrate that he has a right of access to the submitted information, then the submitted
information must be withheld in its entirety from him under section 552.101 in conjunction
with common-law privacy. Additionally, any of the information that is released may only
be released in accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
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requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Jaclyn N. Thompson
Assistant Attorney General
Open Records Division

INT/kr]
Ref: ID# 242048
Enc. Submitted documents

c: George L. Alejos
Lulac District XV
P. O. Box 831811
San Antonio, TX 78283-1811
(w/o enclosures)

Ron Wilson

San Antonio Express-News
P. O. Box 2171

San Antonio, TX 78297-2171
(w/o enclosures)





