GREG ABBOTT

March 28, 2006

Ms. Piper Smith

Open Records Liaison

Manufactured Housing Division

Texas Department of Housing and Community Affairs
P.O. Box 12489

Austin, Texas 78711-2489

OR2006-03075

Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 244967.

The Manufactured Housing Division of the Texas Department of Housing and Community
Affairs (the “department”) received a request for a specified complaint file and for open
records requests involving a named entity or its attorney. You indicate that the department
has released some of the information that relates to the complaint file. You claim that other
responsive information is excepted from disclosure under section 552.103 of the Government
Code. We have considered the exception you claim and have reviewec the information you
submitted. We also have considered the correspondence that we received from the Office
of the Attorney General (the “OAG”).! We assume that the department also has released the
open records requests to which the requestor seeks access, to the extent that such information
existed when the department received this request.? If not, then the department must release

'See Gov’t Code § 552.304 (any person may submit written comments stating why information at issue
in request for attorney general decision should or should not be released).

*We note that the Act does not require the department to release information that did not exist when
it received this request or create responsive information. See Econ. Opportunities D2v. Corp. v. Bustamante,
562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2
(1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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any such information immediately. See Gov’t Code §§ 552.221, .301, .302; Open Records
Decision No. 664 (2000).

We begin by addressing the department’s obligations under section 552.301 of the
Government Code. This section prescribes procedures that a governmer tal body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Section 552.301(b) requires the governmental body to ask for the attorney
general’s decision and state the exceptions to disclosure that it claims not later than the tenth
business day after the date of its receipt of the written request for infcrmation. See Gov’t
Code § 552.301(b). Section 552.301(e) requires the governmental bedy to submit to this
office, not later than the fifteenth business day after the date of its rezeipt of the request,
(1) written comments stating why the governmental body’s claimed exceptions apply to the
information that it seeks to withhold; (2) a copy of the request for information; (3) a signed
statement of the date on which the governmental body received the request or evidence
sufficient to establish that date; and (4) the specific information that the governmental body
seeks to withhold or representative samples if the information is voluminous. See id.
§ 552.301(e)(1)(A)-(D). If a governmental body fails to comply with section 552.301, the
requested information is presumed to be subject to required public dis:losure and must be
released, unless there is a compelling reason to withhold any of the iaformation. See id,
§ 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990,
no writ).

In this instance, the department did not request our decision within the ten-business-day
period prescribed by section 552.301(b). The department also failed to comply with
section 552.301(e). The submitted information is therefore presumed to be public under
section 552.302. This statutory presumption can generally be overcome when the
information is confidential by law or third-party interests are at stake. See Open Records
Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Section 552.103 of the Government Code
is a discretionary exception to disclosure that protects a governmental body’s interests and
may be waived. See Gov’t Code § 552.007; Dallas Area Rapid Transi: v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive Gov’t Code § 552.103); Open Records Decision Nos. 665 at 22 n.5 (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). In failing to
comply with section 552.301, the department waived section 552.103. However, the
interests under section 552.103 of a governmental body other than the one that failed to
comply with section 552.301 can provide a compelling reason for ncn-disclosure under
section 552.302. See Open Records Decision No. 469 (1987); cf. Open Records Decision
No. 586 (1991). In this instance, the OAG seeks to have some of the submitted information
withheld under section 552.103. Accordingly, we will address the OAG’s arguments.

Section 552.103 of the Government Code provides in part:
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to whict. an officer or
employee of the state or a political subdivision, as a consecuence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body that claims an ex:eption to disclosure
under section 552.103 has the burden of providing relevant facts and documents sufficient
to establish the applicability of this exception to the information that it seeks to withhold.
To meet this burden, the governmental body must demonstrate that (1) litigation was pending
or reasonably anticipated on the date of its receipt of the request for information and (2) the
information at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1* Dist.] 1584, writref’'d n.r.e.).
Both elements of the test must be met in order for information to be excepted from disclosure
under section 552.103. See Open Records Decision No. 551 at 4 (1990).

To establish that litigation is reasonably anticipated for purposes of section 552.103, a
governmental body must provide this office with “concrete evidence showing that the claim
that litigation may ensue is more than mere conjecture.” See Opea Records Decision
No. 452 at 4 (1986). If the governmental body is the prospective plaintiff in the anticipated
litigation, then the concrete evidence must at least reflect that litigation is “realistically
contemplated.” See Open Records Decision No. 518 at 5 (1989); see aiso Attorney General
Opinion MW-575 (1982) (finding that investigatory file may be withheld if governmental
body attorney determines that it should be withheld pursuant to section 552.103 and that
litigation is “reasonably likely to result”). Whether litigation is reasonably anticipated must
be determined on a case-by-case basis. See Open Records Decision No. 452 at 4 (1986).

We are informed that prior to the department’s receipt of the instant request for information,
the OAG’s Consumer Protection Division received a referral from the department to
investigate and take appropriate legal action regarding the sale of’ mobile homes by
unlicensed dealers. We also are informed that in furtherance of the investigation, the
department requested that the OAG sue certain lenders and manufacturers “in order to bring
[an] enforcement action against the entire spectrum of the manufactured housing industry in
order to bring statewide protection to consumers against unlicensed sales practices[.]”” The
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OAG also states that pursuant to the Deceptive Trade Practices-Consumer Protection Act,
subchapter E of chapter 17 of the Business and Commerce Code, negotiations ensued
regarding an agreed permanent injunction or assurance of voluntary compliance. The OAG
informs us that the enforcement action remains pending and may result in litigation. The
OAG also states that the information submitted as Exhibit A relates to the potential litigation.
Based on the OAG’s representations, we find that litigation was reasonably anticipated on
the date of the department’s receipt of this request for information. We also find that Exhibit
A is related to the anticipated litigation. We therefore conclude that the department may
withhold Exhibit A on behalf of the OAG under section 552.103 of the Government Code.

In reaching this conclusion, we assume that all of the opposing parties in the anticipated
litigation have not seen or had access to any of the information in question. The purpose of
section 552.103 is to enable a governmental body to protect its position in litigation by
forcing parties to obtain information that relates to litigation through discovery procedures.
See Open Records Decision No. 551 at 4-5 (1990). If the opposing parties have seen or had
access to information that relates to anticipated litigation through discovery or otherwise,
then there is no interest in withholding such information from public disclosure under
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We further note
that the applicability of section 552.103 ends once the related litigation concludes or is no
longer reasonably anticipated. See Attorney General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

We next note that section 552.101 of the Government Code is applicable to some of the
remaining information.® This section excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Information must be withheld from the public under section 552.101 in
conjunction with common law privacy when the information is highly intimate or
embarrassing, such that its release would be highly objectionable to a person of ordinary
sensibilities, and of no legitimate public interest. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). This office has determined that personal financial
information that relates only to an individual ordinarily satisfies the first element of the
common law privacy test, but the public has a legitimate interest in the essential facts about
a financial transaction between an individual and a governmental body. See Open Records
Decision Nos. 600 at 9-12 (1992) (identifying public and private portions of certain state
personnel records), 545 at 4 (1990) (attorney general has found kinds of financial information
not excepted from public disclosure by common law privacy to generallv be those regarding
receipt of governmental funds or debts owed to governmental entities), 523 at 4 (1989)
(noting distinction under common law privacy between confidential bzckground financial
information fumnished to public body about individual and basic facts regarding particular

*Unlike other exceptions to disclosure, this office will raise section 552.101 on behalf of a
governmental body, because the Act prescribes criminal penalties for the release of cc nfidential information.
See Gov’t Code §§ 552.007, .352; Open Records Decision No. 325 at 2 (1982).
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financial transaction between individual and public body), 373 at 4 (1933) (determination of
whether public’s interest in obtaining personal financial information is sufficient to justify
its disclosure must be made on case-by-case basis). We have marked personal financial
information in Exhibit B that must be withheld under section 552.101 of the Government
Code in conjunction with common law privacy.

We also note that section 552.136 of the Government Code is applicable to some of the
information in Exhibit B.* This exception provides as follows:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a crecit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked information in Exhibit B that must be withheld
under section 552.136.

In summary: (1) the department may withhold the information in Exhibit A on behalf of the
OAG under section 552.103 of the Government Code; (2) the department must withhold the
marked information in Exhibit B that is protected by common law p:ivacy under section
552.101; and (3) the department also must withhold the marked information in Exhibit B that
is protected by section 552.136. The rest of the submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental t-odies are prohibited

‘Unlike other exceptions to disclosure, this office will raise section 552.136 on behalf of a
governmental body, as this exception is mandatory and may not be waived. See Gov’t Code §§ 552.007, .352;
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appea. this ruling and the
governmental body does not comply with it, then both the requesror and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or pert of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suirg the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

,,/;ipcerely, / /3
.}ll_ NE L:%L

ames W. Morris, 111
Assistant Attorney General
Open Records Division

JWM/sdk
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Ref:

Enc:

ID# 244967

Submitted documents

Mr. Philip J. Emerson Jr.
4325 Burleson Retta Road
Burleson, Texas 76028
(w/o enclosures)

Ms. Lisa Villarreal

Assistant Attorney General

Assistant Public Information Coordinator
Office of the Attorney General

P.O. Box 12548

Austin, Texas 78711-2548

(w/o enclosures)





