ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 2, 2006

Ms. Carla M. Cordova

Office of the General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342-4004

OR2006-04481

Dear Ms. Cordova:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 247695.

The Texas Department of Criminal Justice (the “department”) received a request for all
offender and employee grievances filed against two named department employees and the
past units/departments of assignment, past job titles, and total montt s of state service for
those employees. You claim that the submitted information is excepted from disclosure
under sections 552.101, 552.108, and 552.134 of the Governmeit Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.'

Section 552.101 of the Government Code excepts from public dis:losure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the doctrine of common law privacy,
which protects information if it (1) contains highly intimate or embarrassing facts the

'We assume that the “representative sample” of records submitted to this ofiice is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988;, 497 (1988). This open
records letter does not reach and, therefore, does not authorize the withholding of any other requested records
to the extent that those records contain substantially different types of information taan that submitted to this
office.
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publication of which would be highly objectionable to a reasonable pe:son, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident 3d., 540 S.W.2d 668,
685 (Tex. 1976). The type of information considered intimate and embarrassing by the
Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
applied the common law right to privacy addressed in Industria’ Foundation to an
investigation of alleged sexual harassment. The investigation files at issue in Ellen contained
third-party witness statements, an affidavit in which the individual accused of the misconduct
responded to the allegations, and the conclusions of the board of inquiry that conducted the
investigation. See 840 S.W.2d at 525. The court upheld the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating that the
disclosure of such documents sufficiently served the public’s interest i1 the matter. /d. The
court further held, however, that “the public does not possess a legitimate interest in the
identities of the individual witnesses, nor the details of their personal statements beyond what
is contained in the documents that have been ordered released.” Id.

When there is an adequate summary of an investigation, the summary &nd any statements of
the person under investigation must be released, but the identities of the victims and
witnesses must be redacted and their detailed statements must be withheld from disclosure.
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of witnesses and victims must still be redacted from the
statements. In either case, the identity of the individual accused of sex 1al harassment is not
protected from public disclosure. We note that, because supervisors are not witnesses for
purposes of Ellen, supervisors’ identities may not generally be withheld under section
552.101 in conjunction with common law privacy and the holding in Ellen.

In this instance, a portion of the information submitted by the department relates to a sexual
harassment investigation. Because there is no adequate summary of the investigation, the
documents relating to the sexual harassment investigation must generally be released.
However, the department must withhold the identity of the alleged victim of the sexual
harassment, which we have marked, pursuant to section 552.101 in conjunction with
common law privacy and the holding in Ellen.

Additionally, this office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common law privacy. See Open Records Decision No. 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). Therefore, the department must withhold the
information we have marked under section 552.101 in conjunction with common law
privacy.
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Section 552.134 of the Government Code relates to inmates of the def artment and provides
in relevant part:

(a) Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the Texas
Department of Criminal Justice is excepted from [required pub'ic disclosure]
if it is information about an inmate who is confined in a facility operated by
or under a contract with the department.

Gov’t Code § 552.134(a). Upon review, we agree that some of the st bmitted information,
which we have marked, pertains to inmates confined in a facility of the department.
Furthermore, we agree that this marked information is not subject to section 552.029 of the
Govermnment Code. See id. § 552.029 (listing eight categories of infornation about inmates
that are subject to required disclosure). Therefore, the departmert must withhold the
information we have marked pursuant to section 552.134. However, we find that the
remaining information you seek to withhold under section 552.134 pertains to a personnel
issue involving the actions of a department employee. Therefore, none of the remaining
information at issue may be withheld pursuant to section 552.134.

Section 552.108(b)(1) of the Government Code excepts from public disclosure an internal
record of a law enforcement agency that is maintained for internal use in matters relating to
law enforcement or prosecution if “release of the internal record or notation would interfere
with law enforcement or prosecution.” Generally, a governmental body claiming section
552.108(b)(1) must reasonably explain how and why the release of the requested information
would interfere with law enforcement. See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

This office has on numerous occasions concluded that section 552.108 excepts from public
disclosure information relating to the security or operation of a law enforcement agency. See,
e.g., Open Records Decision Nos. 531 (1989) (holding that section 552.108 excepts detailed
guidelines regarding a police department’s use of force policy), 508 (1988) (holding that
release of dates of prison transfer could impair security), 413 (1984) (holding that
section 552.108 excepts sketch showing security measures for execution).

You state that the submitted shift card information provides the identit es and the number of
officers on duty during a particular shift. You further state that“[t]he level of information
in a shift card provides about unit operations could be used to compromise the physical
security of the unit.” You also contend that this information, ifreleased, could “help inmates
in their future attempts to circumvent the security of the prison unit.” Having reviewed your
arguments and the information at issue, we agree that the release of the submitted shift card
information would interfere with law enforcement or crime prevention. Accordingly, the
department may withhold the shift card information you have highlighted, in addition to the
information we have marked, pursuant to section 552.108(b)(1).
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We note that portions of the remaining information are excepted from disclosure under
section 552.117 of the Government Code. Section 552.117(a)(3) sxcepts from public
disclosure the home addresses, home telephone numbers, social security numbers, and family
member information of current and former employees of the department, regardless of
whether the employees complied with section 552.1175.2 Gov’t Code § 552.117(a)(3). We
have marked the information the department must withhold pursuant to section

552.117(a)(3).

In summary, the department must withhold the identifying information of the alleged sexual
harassment victim, which we have marked, pursuant to section 552.101 of the Government
Code in conjunction with common law privacy and the holding in Ellzn. The information
we have marked must be withheld under section 552.101 of the Ciovernment Code in
conjunction with common law privacy. The information we have mark.ed must be withheld
under section 552.134 of the Government Code. The shift card information you have
highlighted, in addition to the information we have marked, may be withheld under section
552.108(b)(1) of the Government Code. The personal information of department employees
we have marked must be withheld under section 552.117(a)(3) of the Government Code.
The remaining information must be released.

This letter ruling is limited to the particular records at issue in this requsst and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requesior and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or pert of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the

2We note that Open Records Letter No. 2005-1067(2005) serves as a previous determination for this
type of information maintained by the department.
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requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments wi'hin 10 calendar days
of the date of this ruling.

Sincerely,

aroline E. Cho
Assistant Attorney General
Open Records Division

CEC/sdk
Ref: ID# 247695
Enc. Submitted documents

c: Mr. Michael D. Smith
Amarillo Globe-News
P.O. Box 2091
Amarillo, Texas 79166
(w/o enclosures)





