GREG ABBOTT

May 18, 2006

Mr. Robert W. Patterson

Open Records Coordinator

Texas Health and Human Services Commission
P.O. Box 13247

Austin, Texas 78711

OR2006-05196
Dear Mr. Patterson:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 248118.

The Texas Health and Human Services Commission (the “commission’) received a request
for information pertaining to the commission’s Medicaid/CHIP Joint HMO RFP #529-04-
272. The commission takes no position on whether the submitted information is excepted
from disclosure, but you state that release of this information may impl cate the proprietary
interests of Unicare Health Plans of Texas, Inc. (“Unicare”), Commun:ty First Health Plan
(“Community First”), Cook Children’s Health Plan (“Cook”), UTMB Health Plans, Inc.
(“UTMB”), Seton Health Plan, Inc. (“Seton”), Texas Children’s Health Plan (“TCHP”), El
Paso First Health Plans (“El Paso”), Parkland Community Health Plan, Inc. (“Parkland”),
Firstcare, Mercy Health Plans (“Mercy”), Driscoll Children’s Healta Plan (“Driscoll”),
Community Health Choice, Inc. (“Community Health”), Amerigroup Texas, Inc
(“Amerigroup”), Superior HealthPlan, Inc. (“Superior’), Molina Healihcare of Texas, Inc. -
(“Molina”), Evercare of Texas , LLC (“Evercare™), and Aetna. Accordingly, you inform us,
and provide documentation showing, that you notified these entities of the request and of
their right to submit arguments to this office as to why their inforrration should not be
released. See Gov’t Code § 552.305(d) (permitting interested third party to submit to
attorney general reasons why requested information should not be released); see also Open
Records Decision No. 542 (1990) (determining that statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure in certain circumstances). We have considered the submitted
arguments and reviewed the submitted information.
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Initially, you note that some of the requested information in the pres:nt request was the
subject of a prior ruling of this office, issued as Open Records Letter No. 2006-02335
(2006). See Open Records Decision No. 673 (2001) (governmental body may rely on prior
ruling as previous determination when 1) the records or information a- issue are precisely
the same records or information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D); 2) the governmental body which received the request for the
records or information is the same governmental body that previously requested and received
a ruling from the attorney general; 3) the prior ruling concluded that tte precise records or
information are or are not excepted from disclosure under the Act; and <) the law, facts, and
circumstances on which the prior ruling was based have not changed since the issuance of
the ruling). We understand that the pertinent facts and circumstances have not changed since
the issuance of Open Records Letter No. 2006-02335. Thus, the commission may continue
to rely on Open Records Letter No. 2006-02335 for the information that was at issue in that
prior ruling.

Next, we note that Seton seeks to withhold information in Attachments O, P, Q, R, S, and
T that the commission did not submit to this office for review. Driscoll also seeks to
withhold some information that was not submitted by the commiss.on.' Because such
information was not submitted by the governmental body, this ruling does not address that
information and is limited to the information submitted as responsive by the commission.
See Gov’t Code § 552.301(e)(1)(D) (governmental body requesting decision from Attorney
General must submit copy of specific information requested).

We note that section 552.305 of the Government Code allows an interested third party ten
business days from the date of its receipt of the governmental body’s notice to submit its
reasons, if any, as to why information relating to that. party should not be released. See
Gov’t Code § 552.305(d)(2)(B). However, as of the date of this letter, ‘we have not received
arguments from UTMB, TCHP, Parkland, Firstcare, Community Health, Evercare, Molina,
and Aetna for withholding the submitted information. Therefore, ‘we have no basis to
conclude that the release of this information would harm the proprietary interests of these
entities. See id. § 551.110(b); Open Records Decision Nos. 661 at 5-6 (1999) (stating that
business enterprise that claims exception for commercial or financial information under
section 552.110(b) must show by specific factual evidence that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret). Accordingly, we conclude -
that the commission may not withhold any portion of the submitted information on the basis
of any proprietary interest that UTMB, TCHP, Parkland, Firstcare, Community Health,
Evercare, Molina, and Aetna may have in the information.

1gome of the additional information Driscoll seeks to withhold consists of: 4.2.6, 43.1, 43.3.1,
43.32,43.42,4353,43.54,4356,43.6.1,43.63, 43.6.4,43.82,43.83,4.3.3.5,4.3.10,43.1 1,4.3.12,
43.16,and 4.3.17.
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Next, El Paso contends that some of its information is excepted fron disclosure under
section 552.101 of the Government Code in conjunction with section 8 of article 1.15 of the
Insurance Code. Article 1.15 relates to examinations of insurance carriers by the Texas
Department of Insurance (“department”). See Open Records Decision No. 640 (1996).
Section 8(a) of article 1.15 provides that “[i]n conducting an examination under this article,
the department shall use audits and work papers prepared by an accountant or accounting
firm that meets the requirements of Section 12, Article 1.15A, of this code that are made
available to the department by the carrier.” Ins. Code art. 1.15 § 8(a). Szction 8(b) provides
that “[ijnformation obtained under this section is confidential and may not be disclosed to
the public except when introduced as evidence in a hearing.” Id. art. 1.15 § 8(b). Upon
review, we find that El Paso has not explained how or why section 8 of article 1.15 of the
Insurance Code would be applicable to information held by the commission. See Open
Records Decision No. 640 at 4 (1996) (the department must withhold any information
obtained from audit “work papers” that are “pertinent to the accountant’s examination of the
financial statements of an insurer” under section 8 of article 1.15 of the Insurance Code); see
also Gov’t Code § 552.305(d). Thus, El Paso has not demonstrated that the information at
issue that is held by the commission is confidential under article 1.15 of the Insurance Code,
and the commission may not withhold it under section 552.101.

El Paso also contends that some of the remaining information is excepted from disclosure
under section 552.112 of the Government Code. Section 552.112 excepts from public
disclosure “information contained in or relating to examination, operation, or condition
reports prepared by or for an agency responsible for the regulation or supervision of financial
institutions or securities, or both.” Section 552.112 protects the interests of a governmental
body, rather than the interests of third parties. See Birnbaum v. Alliance of Am.
Insurers, 994 S.W.2d 766, 776 (Tex. App.—Austin 1999, pet. denied). Because the
commission does not raise section 552.112, this section is not applicable to the requested
information. Id.

Next, Unicare, El Paso, Cook, Driscoll, Seton, and Mercy contend that portions of their
information are excepted from disclosure under section 552.1 10 of thz Government Code.
Section 552.110 protects: (1) trade secrets, and (2) commercial or financial information the
disclosure of which would cause substantial competitive harm to the person from whom the
information was obtained. See Gov’t Code § 552.110(a), (b). Section 552.1 10(a) protects
the property interests of private parties by excepting from disclosure trade secrets obtained
from a person and privileged or confidential by statute or judicial decision. See id. -
§ 552.110(a). A “trade secret”

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an cpportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct of the
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business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees. . . . A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of
specialized customers, or a method of bookkeeping or other office
management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corn. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in determining whether information qualifies as a
trade secret:

(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s] business;

(3) the extent of measures taken by [the company] to guard the secrecy of
the information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] :n developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision No. 232
(1979). This office must accept a claim that information subject to tie Act is excepted as -
a trade secret if a prima facie case for exemption is made and no arguraent is submitted that
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we
cannot conclude that section 552.110(a) is applicable unless it has been shown that the
information meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[c]Jommercial or financial informa-on for which it is
demonstrated based on specific factual evidence that disclosure wc uld cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t
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Code § 552.110(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial comy etitive injury would
likely result from release of the information at issue. See id.; see also National Parks &
Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision
No. 661 (1999).

Upon review of the submitted briefs and information at issue, we find that Cook and Driscoll
have established that some of the information they seck to withhold cor stitutes commercial
or financial information, the release of which would cause the companies substantial
competitive harm. The commission must withhold 4.3.5.5, pages 2 through 13 0of 4.3.8.1,
and 4.3.13.5 of Driscoll’s proposal pursuant to section 552.110(b). The commission must
also withhold 4.3.3.2; 4.3.5.3; 4.3.5.4; pages 159 through 164 of 4.3.5.5; 4.3.5.6; 4.3.6.2;
43.63; 43.64; 43.6.4(A); 43.64(B); 43.8.1; 43.8.1(A); 4.3.8.2; 43.8.3; 43.84;
4.3.8.4(A)-(B); 4.3.8.5;4.3.10;4.3.11; page 260, number 3 of 4.3.12; page 265, numbers 1,
3,and 4 0f4.3.13.1; 4.3.13.3,4.3.13.5,and 4.3. 13.6. However, we determine that Unicare,
El Paso, Cook, Driscoll, Seton, and Mercy have not demonstrated that any portion of the
remaining information constitutes trade secret information or cominercial or financial
information, the release of which would cause them substantial competitive harm. See Open
Records Decision Nos. 552 at 5-6 (1990), 661 (1999) (must show by specific factual
evidence that substantial competitive injury would result from rclease of particular
information at issue), 509 at 5 (1988) (because costs, bid specifications, and circumstances
would change for future contracts, assertion that release of bid proposal might give
competitor unfair advantage on future contracts is too speculative), 319 at 3 (1982)
(information relating to organization, personnel, and qualifications not ordinarily excepted
from disclosure under statutory predecessor to section 552.110); see also RESTATEMENT OF
ToORTS § 757 cmt. b (1939) (information is generally not trade secret if it is “simply
information as to single or ephemeral events in the conduct of the business” rather than “a
process or device for continuous use in the operation of the business”).

The submitted information contains social security numbers. Section 552.147 of the
Government Code provides that “[t]he social security number of a living person is excepted
from” required public disclosure under the Act. Therefore, the commission must withhold
the social security numbers in the submitted information under section 552.147.2

Finally, we note that some of the materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to -
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright

Zwe note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the commission must withhold the information we have listed under
section 552.110 of the Government Code. The commission must withho d the social security
numbers in the submitted information under section 552.147. The remaining responsive
information must be released, but in doing so, the information must be released in
accordance with applicable copyright laws for any information protected by copyright.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental tody must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit witt in 10 calendar days.
Id. § 552.353(b)(3), ©. If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with “he district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental -
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 812 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments wittin 10 calendar days
of the date of this ruling.

Sincerely,

ML

Debbie K. Lee
Assistant Attorney General
Open Records Division

DKL/eb
Ref: 1D# 248118
Enc. Submitted documents

c: Onvia
Attn: FOIA Request Coodinator
1260 Mercer Street
Seattle, Washington 98109

Mr. Randy Thomas

Manager, Proposal Development
Unicare Health Plans of Texas, Inc.
5151-A Camino Ruiz, CC-31
Camarillo, California 93012

(w/o enclosures)

Mr. Charles B. Cliett, Jr.

Mitchell, Williams, Selig, Gates & Woodyard, PLLC
425 West Capitol Avenue, Suite 1800

Little Rock, Arkansas 72201

(w/o enclosures) '

Mr. Charles Kight

President & Chief Executive Officer
Community First Health Plan

4801 NW Loop 410, Suite 1000

San Antonio, Texas 78229

(w/o enclosures)



Mr. Robert W. Patterson - Page 8

Ref: ID# 248118

c: Ms. Michelle D. Apodaca
Brown McCarroll LLP
310 North Mesa, Suite 614
El Paso, Texas 79901
(w/o enclosures)

Ms. Sara Neese

Vice President of Administration
Cook Children’s Health Plan

801 Seventh Avenue

Fort Worth, Texas 76104

(w/o enclosures)

Ms. Denise Webb Glass
Fulbright and Jaworski LLP
2200 Ross Avenue, Suite 2800
Dallas, Texas 75201

(w/o enclosures)

Ms. Aurora Branum Mitchell
President/ CEO

UTMB Health Plans, Inc.

301 University Boulevard
Galveston, Texas 77555-0116
(w/o enclosures)

Mr. John H. Evler 111
President and COO
Seton Health Plan, Inc.
7715 Chevy Chase Drive
Building IV, Suite 225
Austin, Texas 78752
(w/o enclosures)

Mr. Christopher M. Born
President

Texas Children’s Health Plan
P.O. Box 301011

NB8300

Houston, Texas 77230-1011
(w/o enclosures)
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Ref: ID# 248118

c: Mr. Don Hairston
President/ CEO
El Paso First Health Plans
2501 N. Mesa ‘
El Paso, Texas 79902
(w/o enclosures)

Mr. Kris Kwolek

Brown McCarroll, LLP
310 North Mesa, Suite 614
El Paso, Texas 79901

(w/o enclosures)

Ms. Timothy Bahe

Executive Director

Parkland Community Health Plan, Inc.
2777 Stemmons Freeway, Ste. 1750
Dallas, Texas 75207

(w/o enclosures)

Mr. Keith Lundien
President/ CEO
Firstcare

12940 N. Highway 183
Austin, Texas 78750
(w/o enclosures)

Mr. Charles S. Gilham

Vice President and General Counsel
Mercy Health Plans

14528 South Outer 40, Ste. 300
Chesterfield, Missouri 63017-5705
(w/o enclosures)

Mr. Chuck W. Carroll

President/ CEO

Driscoll Children’s Health Plan
P.O. Box 6609

Corpus Christi, Texas 78466-6609
(w/o enclosures)
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Ref:

ID# 248118

Ms. Patsy W. Nichols

Fulbright & Jaworski LLP

600 Congress Avenue, Suite 2400
Austin, Texas 78701

(w/o enclosures)

Dr. Glen Royce Johnson, M.D.
President/ CEO

Community Health Choice, Inc.
2636 South Loop West, Ste. 700
Houston, Texas 77054

(w/o enclosures)

Mr. Eric Yoder

President & Chief Executive Officer
Amerigroup

4425 Corporation Lane

Virginia Beach, Virginia 23462
(w/o enclosures)

Dr. John R. Mach, Jr., MD
Chief Executive Officer
Evercare

9900 Bren Road East
Minnetonka, Minnesota 66343
(w/o enclosures)

Mr. Christopher Bowers

President & Chief Executive Officer
Superior Health Plan

2100 South IH-35, Suite 202
Austin, Texas 78704

(w/o enclosures)

Mr. Troy Eubank

Compliance and Reporting Manager
Molina Healhcare of Texas, Inc.
2505 Highway 360, Suite 300
Grand Prairie, Texas 75050

(w/o enclosures)
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Ref:

ID# 248118

Ms. Nadine Hauf

CHIP/Medicaid Product Manager
Aetna

2777 Stemmons Freeway, Suite 300
Dallas, Texas 75207

(w/o enclosures)





