ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 23, 2006

Ms. Samantha Gowans

Nichols, Jackson, Dillard, Hager & Smith, LL.P.
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2006-05387
Dear Ms. Gowans:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 249856.

The City of Cedar Hill (the “city”), which you represent, received a request for the
employment application and personnel file of anamed city police officer. You claim that the
submitted information is excepted from disclosure under sections 552.101, 552.117,
and 552.130 of the Government Code. -We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “inf>rmation considered
to be confidential by law, either constitutional, statutory, or by judicial decision,” and
encompasses information made confidential by other statutes. Section 6103(a) of Title 26
of the United States Code provides that tax return information is confidential. See 26 U.S.C.
§ 6103(a)(2), (b)(2)(A), (p)(8). Our office has specifically held that ¢ governmental body
must withhold W-4 forms in their entirety. Open Records Decision No. 600 at 9 (1992).
Accordingly, the W-4 tax forms in the submitted information are confidential under
section 6103(a) of title 26 of the United States Code and the city must withhold them
pursuant to section 552.101 of the Government Code.

You claim that the submitted documents include high school and college transcripts.
Section 552.101 also encompasses the Family Educational Rights and Privacy Act of 1974
(“FERPA”), section 1232g of Title 20 of the United States Code. See Gov’t Code § 552.026

Post OFFICE BOX 12548, AUsTiN, TEXAS 78711-2548 TEL:(512)463-2100 W¥ W . OAG.STATE.TN.US

1r Hgual Employment Opportunity Lmployer - Printed on Recycled Paper



* Ms. Samantha Gowans - Page 2

(incorporating FERPA into the Act). FERPA provides that no federal funds will be made
available under any applicable program to an educational agency or inst.tution that releases
personally identifiable information (other than directory information) contained in a student’s
education records to anyone but certain enumerated federal, state, and local officials and
institutions, unless otherwise authorized by the student’s parent. See 20 U.S.C.
§ 1232g(b)(1). “Education records” means those records that contain information directly
related to a student, such as a college transcript, and that are maintaine: by an educational
agency or institution or by a person acting for such agency or institution. See id.
§ 1232g(a)(4)(A).

We note that the city is not an educational agency or institution. However, FERPA also
contains provisions governing access to information in educations records transferred by an
educational agency or institution to a third party. FERPA provides that an educational
agency or institution may only transfer personal information to a third party “on the condition
that such party will not permit any other party to have access to such information without the
written consent of the parents of the student.” Id. § 1232g(b)(4)(B). Federal regulations
provide that a third party that receives such information from an educaticnal agency may use
the information only for the purposes for which the disclosure was made. 34 C.F.R.
§ 99.33(a)(2). In this instance, we do not find a transcript in the sub nitted information.
Thus, the city may not withhold any information pursuant to FERPA.

You claim that the submitted documents contain private finzncial information.
Section 552.101 also encompasses the doctrine of common law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric “reatment of mental
disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2c at 683. This office
has found that the following types of information are excepted from required public
disclosure under common law privacy: some kinds of medical information or information
indicating disabilities or specific illnesses, see Open Records Decision No. 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps); and personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision No. 600 (1992) (public employee’s
withholding allowance certificate, designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and employee’s decisions regardir.g voluntary benefits
programs, among others, protected under common law privacy). We note, however, that the
work conduct, job performance, and salary information of public employees is subject to a
legitimate public interest and therefore generally not protected from disclosure under
common law privacy. See Open Records Decision Nos. 470 (1987) (public employee’s job
performance does not generally constitute employee’s private affairs) 455 (1987) (public
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employee’s job performance or abilities generally not protected by p-ivacy), 444 (1986)
(public has legitimate interest in knowing reasons for dismissal, demction, promotion, or
resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
narrow). Upon review of the submitted documents, we find no private financial information.
Thus, the city may not withhold any of the submitted information pursuant to section 552.101
in conjunction with common law privacy. '

Section 552.117(a)(2) excepts from disclosure “information that relates -0 the home address,
home telephone number, or social security number” of a peace officer, or that reveals
whether the peace officer has family members, regardless of whether the officer complies
with section 552.024 or section 552.1175.! See Gov’t Code § 552.117(a)(2). Accordingly,
we conclude that the city must withhold the information that we have marked pursuant to
section 552.117(a)(2).

Section 552.130 of the Government Code excepts from public disclos ire information that
relates to a driver’s license or motor vehicle title or registration issued by an agency of this
state. Gov’t Code § 552.130. The city must withhold the Texas-issued driver’s license and
motor vehicle information we have marked under section 552.130.

In summary, the city must withhold the information we have riarked pursuant to
sections 552.101, 552.117(a)(2), and 552.130 of the Government Ccde. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental todies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit with:n 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appea’ this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. /Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or pert of the requested
information, the governmental body is responsible for taking the nex: step. Based on the

ISection 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure. See Crim. Proc. Code art. 2.12.
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to se:tion 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with tae district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ). :

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments witain 10 calendar days
of the date of this ruling.

Sincerely,

Jaime L. Flores

Assistant Attorney General
Open Records Division

JLF/krl
Ref: ID# 249856
Enc. Submitted documents
c: Mr. T. K. Grey
1357 Middieton Drive

Cedar Hill, Texas 75104
(w/o enclosures)





