GREG ABBOTT

May 23, 2006

Mr. Trenton C. Nichols

Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2006-05407

Dear Mr. Nichols:

You ask whether certain information is subject to required public disclos ure under the Public
Information Act (the “Act”), chapter 552 of the Government Code: Your request was
assigned ID# 249845.

The Town of Flower Mound (the “town”), which you represent, received a request for all
police reports at 24 specified addresses over the preceding five years. You claim that the
requested information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we must address the town’s obligations under the Act. Secticn 552.301(b) of the
Government Code provides that a governmental body that wishes to withhold requested
information must “ask for the attorney general’s decision and state the exceptions that apply
within a reasonable time but not later than the 10th business day after the date of receiving
the writtenrequest.” Gov’t Code § 552.301(b). You state that the town received this request
on February 27, 2006. However, you did not request a ruling or stbmit the requested
information for our review until March 15, 2006. Thus, the town has failed to comply with
the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released, unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
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no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Opzn Records Decision
- No. 319 (1982). The presumption that information is public under section 552.302 can
generally be overcome by demonstrating that the information is confidential by law or that
third-party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2
(1982). Section 552.108 of the Government Code is a discretionary ex zeption to disclosure
that protects a governmental body’s interests and may be waived. See Gov’t Code § 552.007;
Open Records Decision Nos. 665 at 2 n.5 (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t
Code § 552.108 subject to waiver). In failing to comply with sectio1 552.301, the town
waived its claims under section 552.108. Therefore, the submitted information may not be
withheld on the basis of the town’s claims under section 552.108. But see Open Records
Decision Nos. 586 (1991) (need of another governmental body to withhold information under
statutory predecessor section 552.108 can provide compelling reason to overcome
presumption of openness). However, we will address your arguments under section 552.101
of the Government Code, as the applicability of this exception can provide a compelling
reason for non-disclosure.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
section encompasses information made confidential by other statutes. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997 are
confidential under section 58.007 of the Family Code. The relevant language of section
58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means cr otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under con-rols that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code. § 58.007. You argue the submitted information is confidential under section
58.007. However, the submitted information does not identify a juvenile suspect or offender.
See id. § 51.02(2) (defining “child” for purposes of section 58.007 to mean a person who is
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ten years of age or older and under seventeen years of age). Thus, the submitted information
1s not confidential under section 58.007 and may not be withheld under section 552.101 of
the Government Code on that basis.

Section 552.101 also encompasses information made. confidential by chapter 772 of the
Health and Safety Code, whichrelates to local emergency communications districts.! Section
772.318 applies to an emergency communications district established in accordance with
chapter 772, and provides in part:

(a) As part of a computerized 9-1-1 service, a service supplier shall farnish
current telephone numbers of subscribers and the addresses associated with
the numbers on a call-by-call basis.

(c) Information furnished under this section is confidential and is not
available for public inspection.

Health & Safety Code § 773.318(a), (c). You indicate that the town is part of an emergency
communication district that was established under section 772.313. Based on your
representations and our review, we determine that the telephone numbers and addresses of
9-1-1 callers obtained from a 9-1-1 service supplier contained in Exhibit B-2 are excepted
from public disclosure under section 552.101 in conjunction with section 772.318 of the
Health and Safety Code. See Open Records Decision No. 649 (1996).

Section 552.101 also encompasses chapter 550 of the Transportation Code. The submitted
information includes an ST-3 accident report form completed pursuant to chapter 550 of the
Transportation Code. See Transp. Code § 550.064 (Texas Peace Officer’s Accident Report
form). Section 550.065(b) of the Transportation Code states that except as provided by
subsection (c), accident reports are privileged and confidential. Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved in the
accident; and (3) specific location of the accident. Transp. Code § 550.065(c)(4). In this
instance, the requestor has not provided the town with two of the three p: eces of information
specified by section 550.065. Thus, you must withhold the accident report form under
section 552.101 in conjunction with section 550.065(b) of the Transpo-tation Code.

! While you cite to sections 772.118, 772.218, and 772.318 of the Health and Safety Code in your
comments to this office, we understand you to assert that 772.318 is applicable to the information. Section
772.318 applies to an emergency communication district for a county with a populaticn of more than 20,000.
See Health & Safety Code § 772.304. Section 772.218 applies to an emergency comraunication district for a
county with a population of more than 860,000, and section 772.118 applies to an emergency communication
district for a county with a population of more than 3.3 million. See id.§§ 772.104, .2:04.
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Section 552.101 also encompasses common-law privacy, which protects information if
(1) the information contains highly intimate or embarrassing facts, the sublication of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). The type of information considered intimate and embarrassing by the
Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
540 S.W.2d at 683. In addition, this office has found that personal finaricial information not
relating to the financial transaction between an individual and a gcvernmental body is
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 600 (1992), 545 (1990). We have marked information that must be withheld
under section 552.101 in conjunction with common-law privacy.

We note that the submitted information includes Texas-issued motor vehicle record
information. Section 552.130 of the Government Code provides the following:

(a) Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or pennit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state][.]

Gov’t Code § 552.130(a). We have marked the Texas motor vehicle record information that
must be withheld under section 552.130.

The submitted information also contains a bank account number and a debit card number.
Section 552.136 of the Government Code provides as follows:

(a) In this section, “access device” means a card, plate, code, acccunt number,
personal identification number, electronic serial numter, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.
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(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked the information that the town must withhold under
section 552.136.

Finally, we note that the remaining submitted information contains social security numbers.
Section 552.147 of the Government Code provides that “[t)he social security number of a
living person is excepted from” required public disclosure under the Act. Therefore, the
town must withhold the social security numbers contained in the submitted information
under section 552.147.2

In summary, the telephone numbers and addresses of 9-1-1 callers obtained from a 9-1-1
service supplier contained in Exhibit B-2 are excepted from public disclosure under section
552.101 of the Government Code in conjunction with section 772.318 of the Health and
Safety Code. The submitted ST-3 form must be withheld under section 552.101 of the
Government Code in conjunction with section 550.065(b) of the Transportation Code. The
personal financial information that we have marked must be withheld ur der section 552.101
in conjunction with common-law privacy. The Texas motor vehicle rec >rd information that
we have marked must be withheld under section 552.130 of the Government Code. The
town must also withhold the information that we have marked under se:tion 552.136 of the
Government Code. Finally, the town must withhold social security numbers under section
552.147 of the Government Code. The town must release the remaining submitted
information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

*We note that section 552.147(b) of the Government Code authorizes a goveinmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the nex: step. Based on the
statute, the attorney general expects that, upon receiving this ruling, th= governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of tkese things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

_If this ruling requires or permits the governmental body to withhold all or some of the

requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers c=rtain procedures for
costs and charges to the requestor. Ifrecords are released in compliancz with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments wit1in 10 calendar days
of the date of this ruling.

L. Joseph James ;

Assistant Attorney General
Open Records Division

Sincerely,

LJJ/sdk

Ref: ID# 249845

Enc. Submitted documents

c: Mr. Edwin Burger
5109 Singing Brook

Flower Mound, Texas 75028
(w/o enclosures)





