GREG ABBOTT

June 2, 2006

Ms. Beverly West Stephens

Assistant City Attorney

City of San Antonio

P.O. Box 839966 -
San Antonio, Texas 78283-3966

OR2006-05788
Dear Ms. Stephens:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 250601.

The City of San Antonio (the “city”) received a request for information sertaining to two city
police officers. You state that the city will release some of the requestzd information to the
requestor. You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.1175, 552.119, 552.130, 552.136, 552.137,
and 552.147 of the Government Code. We have considered the excedtions you claim and
reviewed the submitted information.

Initially, we note that the city submitted a CD for our review that coes not contain any
information on it. Pursuant to section 552.301(e), the governmental body is required to
submit to this office within fifteen business days of receiving the request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the -
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the
written request, and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. As the
city has failed to submit some of the responsive information for our rzview, the city failed
to comply with the procedural requirements of section 552.301 for that portion of the
requested information. '
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Pursuant to section 552.302 of the Government Code, a governmentzl body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless a compelling reason
exists to withhold the information from disclosure. See Gov’t Code § 5 52.302; Hancock v.
State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental
body must make compelling demonstration to overcome presumption ol openness pursuant
to statutory predecessor to section 552.302); Open Records Decision No. 319 (1982).
Because the city has failed to comply with the procedural requirements of the Act for a
portion of the requested information, the city has waived all of its discr:tionary exceptions
to disclosure for that information. See Open Records DecisionNo. 663 a:5 (1999) (untimely
request for a decision resulted in waiver of discretionary exceptions). Although the city also
raises mandatory exceptions to disclosure, because the city has failed to submit some of the
responsive information for our review, we have no basis for finding it confidential. Thus,
we have no choice but to order the information you failed to submit for our review released
per section 552.302. If you believe this information is confidential and may not lawfully be
released, you must challenge the ruling in court as outlined below. We now address your
arguments for the responsive information submitted for our review.

Section 552.108 of the Government Code excepts from disclosure “[i]r formation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interferz with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcem:nt. See Gov’t Code
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

In this instance, the submitted information consists of an internal affairs investigation
conducted by the city. Section 552.108 is generally not applicable -0 the records of an
internal affairs investigation that is purely administrative in nature and rhat does not involve
the investigation or prosecution of crime. See City of Fort Worth v. Conyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.), Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ.
App.—EI1 Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution). In this
instance, you do not explain, nor do the documents reflect, that this internal affairs
investigation resulted in a criminal investigation or prosecution of the involved city police
officer. Accordingly, the city may not withhold any of the submitted information under
section 552.108 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision,” and
encompasses information made confidential by other statutes. Gov’t Code § 552.101. The
submitted documents include an ST-3 accident report form cornpleted pursuant to
chapter 550 of the Transportation Code. See Transp. Code § 550.064 (Texas Peace Officer’s
Accident Report form). Section 550.065(b) of the Transportation Cod: states that except as



Ms. Beverly West Stephens - Page 3

provided by subsection (c), accident reports are privileged and confidential.
Section 550.065(c)(4) provides for the release of accident reports to a person who provides
two of the following three pieces of information: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. Transp. Code
§ 550.065(c)(4). Under this provision, the Department of Public Safety or another
governmental body is required torelease a copy of an accident repcrt to a person who
provides the governmental body with two or more pieces of information specified by the
statute. /d. In the present request, the requestor has not provided the required information.
Accordingly, the city must withhold the submitted accident repor: form pursuant to
section 552.101 in conjunction with section 550.065(c) of the Transportation Code.

Section 552.101 also encompasses confidentiality relating to criminal history record
information (“CHRI”). CHRI generated by the National Crime Information Center
(“NCIC”) or by the Texas Crime Information Center (“TCIC”) is cor.fidential. Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F.
However, the definition of CHRI does not include driving record inform ation maintained by
DPS under chapter 521 of the Transportation Code. See Gov’t Code § 411.082(2)(B). We
have marked the CHRI that must be withheld under section 552.101 of the Government
Code. We find, however, that the remaining information you have marked is not CHRI, and
may not be withheld on this basis.

Section 552.101 also encompasses the doctrine of common law privacy. Common law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasor.able person, and (2)
the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 635 (Tex. 1976), cert. denied,430 U.S.931 (1977). The type
of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, g regnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
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disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found that personal financial information not relating to a financial transaction between
an individual and a governmental body is excepted from required public disclosure under
common law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990). We have
marked the personal financial information in the submitted records ttat must be withheld
under section 552.101 in conjunction with common law privacy.

Section 552.117(a)(2) of the Government Code excepts from disclosiire a peace officer’s
home address, home telephone number, social security number, and information indicating
whether the peace officer has family members, regardless of whether the officer
complies with section 552.024 or section 552.1175. See Gov’t Ccde § 552.1 17(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Personal pager numbers of peace officers are excepted under
section 552.117(a)(2) as well. See Open Records Decision No. 670 (2001). Based on our
review, we conclude that the city must withhold the information we have marked pursuant
to section 552.117(a)(2) of the Government Code. Additionally, if the city does not pay for
the pager service of the peace officer at issue, that number must be withheld under
section 552.117(a)(2); otherwise, the pager number must be released.

Section 552.119 of the Government Code provides:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endan zer the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information,;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or
(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of th: photograph would
endanger the life or physical safety of a peace officer. Furthermore, a photograph of a peace
officer cannot be withheld under section 552.119 if (1) the officer is under indictment or
charged with an offense by information; (2) the officer is a party in a civil service hearing
or a case in arbitration; (3) the photograph is introduced as evidence in a judicial proceeding;
or (4) the officer gives written consent to the disclosure. In this instaace, you explain that
the city peace officer whose photograph you seek to withhold “is currently assigned to an
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undercover position” with the city police department. Thus, we find that you have
demonstrated that release of this peace officer’s photograph would endanger the life or
physical safety of the officer. Furthermore, none of the exceptions to section 552.119 appear
to apply. Therefore, the city must withhold the photograph depicting a peace officer, which
we have marked, under section 552.119.

Section 552.130 of the Government Code provides:

(a) Information is excepted from required public disclosure if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state;

(2) a motor vehicle title or registration issued by an agency of this
state;[or]

Gov’t Code § 552.130(a)(1), (2). Therefore, the city must withhold the Texas motor vehicle
record information we have marked under section 552.130. .

Section 552.137 of the Government Code provides:

a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of ccmmunicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section tha: relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks to
contract with the governmental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or
information relating to a potential contract, or provided to a
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governmental body in the course of negotiating the terms of a
contract or potential contract; or

(4) provided to a governmental body on a letterhead, coversheet,
printed document, or other document made available tc the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e- mail address for any reason to another governmental body o to a federal
agency.

Gov’t Code § 552.137. Section 552.137 does not apply to a government employee’s work
e-mail address because such an address is not that of the employee ¢s a “member of the
public” but is instead the address of the individual as a government employee. We have
marked an e-mail address that does not appear to be of a type spec: fically excluded by
section 552.137(c). You do not inform us that the individual to whom this e-mail address
belongs has affirmatively consented to its release. Therefore, the city must withhold the
e-mail address we have marked under section 552.137.

You also raise section 552.147 of the Government Code for the submitted social security
numbers of individuals other than city police officers. Section 552.147 provides that “[t]he
social security number of a living person is excepted from™ required pu>lic disclosure under
Act. Id. § 552.147. The city must withhold the social security numbers we have marked in
the submitted information under section 552.147.!

We note that some of the remaining submitted information appears to be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are copyrighted. Attornzy General Opinion
JM-672 (1987). A governmental body must allow inspection of copyrighted materials unless
an exception applies to the information. /d. Ifa member of the public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, the city must withhold: 1) the submitted ST-3 accident resort form pursuant to
section 552.101 in conjunction with section 550.065(c) of the Transportation Code; 2) the -
CHRI we have marked under section 552.101 in conjunction witt chapter 411 of the
Government Code; 3) the personal financial information we have marked under
section 552.101 in conjunction with common law privacy; 4) the information we have

'We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of tequesting a decision from
this office under the Act.
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marked under section 552.117(a)(2); 5) the photograph depicting a peace officer, which we
have marked, under section 552.119; 6) the Texas motor vehicle record i1formation we have
marked under section 552.130; 7) the e-mail address we have marked under section 552.137;
and 8) the social security numbers we have marked under section 552.147.> The remaining
information must be released; however, in releasing information that is protected by -
copyright law, the city must comply with applicable copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental tody must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attormey
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or pert of the requested
information, the governmental body is responsible for taking the nex: step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of tkese things, then the
requestor should report that failure to the attorney general’s Open Gov:rnment Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suiag the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.w.2d 408, 411

(Tex. App.—Austin 1992, no writ). :

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal arnounts. Questions or

2As our ruling is dispositive, we need not address your remaining argume:its.
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Lisa V. Cubriel
Assistant Attorney General
Open Records Division

LVC/eb

Ref: ID# 250601

Enc. Submitted documents

c: Mr. Jesse H. Valdez
3303 Buena Vista Drive

San Antonio, Texas 78207
(w/o enclosures)





