GREG ABBOTT

June 20, 2006

Mr. Mike Atkins

Atkins, Peacock & Lewis, L.L.P.
823 Central

Odessa, Texas 79761

OR2006-06476

Dear Mr. Atkins:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 251996.

The Ector County Independent School District (the “district”), which you represent, received
arequest for a copy of the March 28" packet of information that “tte superintendent sends
board members the Friday before a board meeting.” You state that you have released some
of the requested information to the requestor. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.103, 552.107, 552.111, and 552.114
of the Government Code. We have considered the exceptions you ¢laim and reviewed the
submitted information.

Section 552.101 excepts from required public disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses information protected by other statutes such as the
Family Educational Rights and Privacy Act of 1974 (“FERPA™). See 20 U.S.C.
§ 1232¢g(b)(1). FERPA provides that no federal funds will be made available under any
applicable program to an educational agency or institution that releases personally
identifiable information (other than directory information) contained :n a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1); see also
34 C.F.R. § 99.3 (defining personally identifiable information). Uncer FERPA, “education
records” means those records that contain information directly related to a student and are

Post OFrick Box 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 w'WW.OAG.STATE.TX.US
An Lgual Employment Opportuntty Emplayer - Printed on Recycled Puper



Mr. Mike Atkins- Page 2

maintained by an educational agency or institution or by a person acting for such agency or
institution. See 20 U.S.C. § 1232g(a)(4)(A). Section 552.026 of the Government Code
provides that “information contained in education records of an educational agency or
institution” may only be released under the Act in accordance with FERPA. This office
generally applies the same analysis under section 552.114 of the Government Code and
FERPA. Open Records Decision No. 539 (1990).

Generally, information must be withheld from required public disclosure under FERPA to
the extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). Such in‘ormation includes both
information that directly identifies a student, as well as information that, if released, would
allow the student’s identity to be easily traced. See Open Records Decision No. 224 (1979)
(finding student’s handwritten comments protected under FERPA be:ause they make identity
of student easily traceable through handwriting, style of expression, or particular incidents
related). The district claims that the submitted information includes student names and
photographs which must be withheld under FERPA. Upon review, we have marked the
student identifying information and photographs on pages 6, 7, and 8 that must be withheld
under FERPA.

You claim that the marked information on pages 1 and 10 is excepted under section 552.103
of the Government Code, which provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyif the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The district has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found.,
958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
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Decision No. 551 at 4 (1990). The district must meet both prongs of this test for information
to be excepted under 552.103(a).

You state that prior to the request for information, the district became involved in a lawsuit
styled United States of America, and CRUCIAL, et.al. v. Ector County Independent School
District, filed in the United States District Court for Western District of Texas, Midland
Division. Based on your representations, we conclude that litigation was pending when the
district received the request. You have also explained how the marked information on
pages 1 and 10 relates to the pending litigation for the purposes of section 552.103.

Therefore, the district may withhold the marked information on pages 1 and 10 under
section 552.103 of the Government Code.'

However, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to all other parties in the pending litigation is not excepted from
disclosure under section 552.103(a), and it must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded or is no longer realistically
anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350
(1982).

You claim that pages 2, 3, 4, and 5 are protected under section 552.111 of the Government
Code. Section 552.111 excepts from public disclosure “an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agency.” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this exception
is to protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austin v. City of San Antonio,
630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision
No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that section 552.111
excepts from disclosure only those intemal communications ttat consist of advice,
recommendations, and opinions that reflect the policymaking processes of the governmental
body. See Open Records Decision No. 615 at 5. A governmenta body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. The Dallas Morning News,

'As our ruling is dispositive for this information, we need not address your section 552.107 claim.
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22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of brozd scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Furthermore, section 552.111 does not protect facts and written observations of facts and
events that are severable from advice, opinions, and recommendations. See Open Records
Decision No. 615 at 5. But, if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severaice of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982). :

The district states that pages 2, 3, 4, and 5 contain the advice, opinions, and
recommendations of district employees regarding the collection of cellular phone fines and
the implementation and enforcement of disciplinary policies at the district’s alternative
center. Having considered your arguments and reviewed the information at issue, we
conclude that the district has established the applicability of the section 552.111 to pages 2,
3, 4, and the marked portion of page 5. As to the remaining-portions of page 5, however, we
find this information is purely factual. Accordingly, the district ay only withhold the
information on pages 2, 3, 4, and the marked portion of page 5 under section 552.111 of the
Government Code. The remaining information on page 5 may not be withheld under section
552.111 of the Government Code.

We note that the employees’ family member information on page 9 may be excepted under
section 552.117 of the Government Code.? Section 552.117(a)(1) excepts from disclosure
the home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code § 552.117(a)(1). However, information subject to section 552.117(a)(1) may
not be withheld from disclosure if the current or former employee made the request for
confidentiality under section 552.024 after the request for information at issue was received
by the governmental body. Whether a particular piece of information is public must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). In this case, you do not inform us nor provide documentation showing that the
employees whose family member information is at issue timely elected confidentiality under
section 552.024. Thus, if these employees timely elected to keep their personal information
confidential, you must withhold their information, which we have marked, under section
552.117(a)(1) of the Government Code. The district may not withhold this information
under section 552.117(a)(1) if these employees did not make timely elections to keep the
information confidential.

>The Office of the Attorney General will raise a mandatory exception like section 552.117 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Racords Decision Nos. 481
(1987), 480 (1987), 470 (1987).



~ Mr. Mike Atkins- Page 5

If the employees did not make timely section 552.024 elections, a portion of the information
on page 9 is protected by common-law privacy. Section 552.101 of the Government Code
encompasses the common-law right of privacy, which protects information that is 1) highly
intimate or embarrassing, such that its release would be highly objectionable to a reasonable
person, and 2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668 (Tex. 1976). This office has found that some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1937) (prescription drugs,
illnesses, operations, and physical handicaps). We have marked the information that must
be withheld under section 552.101 of the Government Code in conjunction with common-
law privacy if the employees did not make timely elections under section 552.024 of the
Government Code.

In summary, the district must withhold the information we have marked on pages 6, 7, and 8
under FERPA. The district may withhold the information you have marked on pages 1
and 10 under section 552.103 of the Government Code. The district may withhold pages 2,
3, 4, and the marked portion of page 5 under section 552.111 of the Government Code. If
the employees whose information is at issue timely elected to keep their personal information
confidential, you must withhold this information we have marked under section
552.117(a)(1) of the Government Code. Ifthe employees did not make timely elections, the
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The remaining information
must be released.

This letter ruling is limited to the particular records at issue in this rec uest and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances. '

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmenta! bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of “hese things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhcld all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 342 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal araounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Jaclyn N. Thompson
Assistant Attorney General
Open Records Division

INT/sdk
Ref: ID# 251996
Enc. Submitted documents

c: Mr. David Lee
Odessa American
222 East 4th Street
Odessa, Texas 79761
(w/o enclosures)





