GREG ABBOTT

July 5, 2006

Ms. Margaret Lalk

Assistant District Attorney
Brazos County Courthouse
300 East 26™ Street, Suite 310
Bryan, Texas 77803

OR2006-07091
Dear Ms. Lalk:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 253412.

The Brazos Valley Narcotics Task Force (the “task force”) received arequest for information
relating to investigations of the St. Joseph Regional Health Center and/or a named individual.
You inform us that the task force has released some of the requested information. You claim
that other responsive information is excepted from disclosure under sections 552.101,
552.108, and 552.130 of the Government Code. We have considered the exceptions you
claim and have reviewed the information you submitted.'

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information tt at other statutes make
confidential. Medical records are confidential under the Medical Practice Act (the “MPA”),
subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA provides in part:

'This letter ruling assumes that the submitted representative sampl: of information is truly
representative of the requested information as a whole. This ruling neither reaches ror authorizes the task force
to withhold any information that is substantially different from the submitted information. See Gov’t Code
§§ 552.301(e)(1)X(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at - (1988).
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(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatmznt of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may rot disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). We also have concluded that when a file is created
as the result of a hospital stay, all of the documents in the file that relate to diagnosis and
treatment constitute either physician-patient communications or records of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained
by a physician. See Open Records Decision No. 546 (1990). Medical records must be
released on the patient’s signed, written consent, provided that the consent specifies (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. See Occ. Code §§ 159.004, .005. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See id. § 159.002(c); Oden Records Decision
No. 565 at 7 (1990). We agree that the information submitted as Exhibit B is confidential
under the MPA. The task force must not release that information unless it has authorization
under the MPA to do so.

Criminal history record information (“CHRI”) obtained from the National Crime Information
Center or the Texas Crime Information Center is confidential under federal and state law.
CHRI means “information collected about a person by a criminal justice agency that consists
of identifiable descriptions and notations of arrests, detentions, indictments, informations,
and other formal criminal charges and their dispositions.”” Gov’t Code § 411.082(2).
Federal law governs the dissemination of CHRI obtained from the National Crime
Information Center network. Federal regulations prohibit the release to the general public
of CHRI maintained in state and local CHRI systems. See 28 C.F.R. § 20.21(c)(1) (“Use of

2We note that the statutory definition of CHRI does not encompass criving record information
maintained by the Texas Department of Public Safety under subchapter C of chapter 521 of the Transportation
Code. See Gov’'t Code § 411.082(2).
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criminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given”) and (c)(2) (“No agency or individual shall
confirm the existence or nonexistence of criminal history record information to any person
or agency that would not be eligible to receive the informatior. itself’). The federal
regulations allow each state to follow its own individual law with respect to CHRI that it
generates. See Open Records Decision No. 565 at 10-12 (1990); sez generally Gov’t Code
ch. 411 subch. F. Sections 411.083(b)(1) and 411.089(a) of the Government Code authorize
acriminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal just.ce purpose. See Gov’t
Code § 411.089(b). Thus, CHRI generated by the federal government or another state may
be disclosed only in accordance with the federal regulations. CHRI held by the Texas
Department of Public Safety or another criminal justice agency must be withheld from the
public as provided by subchapter F of chapter 411 of the Government Code. We have
marked information in Exhibit C that the task force must withhold under section 552.101 of
the Government Code in conjunction with federal law and subchapter F of chapter 411 of the
Government Code.

Section 552.101 also encompasses the common law right to privacy. Information must be
withheld from the public under section 552.101 in conjunction with common law privacy
when the information is highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and of no le gitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The
common law right to privacy encompasses certain types of personal financial information.
This office has determined that financial information that relates only to an individual
ordinarily satisfies the first element of the common law privacy test, but the public has a
legitimate interest in the essential facts about a financial transactior between an individual
and a governmental body. See Open Records Decision Nos. 600 at 5-12 (1992) (identifying
public and private portions of certain state personnel records), 545 at 4 (1990) (attorney
general has found kinds of financial information not excepted from public disclosure by
common law privacy to generally be those regarding receipt of governmental funds or debts
owed to governmental entities), 523 at 4 (1989) (noting distinction under common law
privacy between confidential background financial information furnished to public body
about individual and basic facts regarding particular financial transaction between individual
and public body), 373 at 4 (1983) (determination of whether public’s interest in obtaining
personal financial information is sufficient to justify its disclosure must be made on case-by-
case basis). We have marked personal financial information in Exhibit C that the task force
must withhold under section 552.101 of the Government Code in conjunction with common
law privacy.

Next, we address your claim under section 552.108 of the Government Code. This section
excepts from disclosure “[a]n internal record or notation of a law snforcement agency or
prosecutor that is maintained for internal use in matters related to law enforcement or
prosecution . . . if . . . the internal record or notation relates to law enforcement only in
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relation to an investigation that did not result in conviction or deferred adjudication[.]”
Gov’t Code § 552.108(b)(2). A governmental body that claims an =xception to disclosure
under section 552.108 must reasonably explain how and why this exception is applicable to
the information at issue. See id. § 552.301(e)(1)(A); Ex parte Fruitt, 551 S.W.2d 706
(Tex. 1977). Section 552.108(b)(2) is applicable only if the information in question relates
to a concluded case that did not result in a conviction or a deferred adjudication. You state
that the information submitted as Exhibits D and E relates to an investigation that did not
result in conviction or deferred adjudication. Based on your represen-ation, we conclude that
the task force may withhold Exhibits D and E under section 552.108(b)(2) of the
Government Code.

You also raise section 552.130 of the Government Code. This section excepts from public
disclosure information that relates to a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state or a motor vehicle title or registration issued by an agency
of this state. See Gov’t Code § 552.130(a)(1)-(2). The task force mrust withhold the Texas
driver’s license and motor vehicle information that we have marked in Exhibit C under
section 552.130.

We note that the remaining information includes social security numbers. Section 552.147
of the Government Code provides that “[t]he social security number of a living person is
excepted from” required public disclosure under the Act.’ The task force must withhold the
social security numbers that we have marked in Exhibit C under section 552.147.

. Lastly, we note that some of the remaining information appears to be protected by copyright.

A governmental body must allow inspection of copyrighted information unless an exception
to disclosure applies to the information. See Attorney General Opinion JM-672 (1987). An
officer for public information also must comply with copyright law, however, and is not
required to furnish copies of copyighted information. Id. A member of the public who
wishes to make copies of copyrighted information must do so unassisted by the governmental
body. In making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 at 8-9 (1990). ‘

In summary: (1) the information in Exhibit B is confidential under the MPA and must not
be released unless the task force has authorization under the MPA to do so; (2) the task force
must withhold the marked CHRI in Exhibit C under section 552.101 of the Government
Code in conjunction with federal law and subchapter F of chapter 411 of the Government
Code; (3) the marked personal financial information in Exhibit C raust be withheld under
section 552.101 in conjunction with common law privacy; (4) the task force may withhold

3We note that section-552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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Exhibits D and E under section 552.108(b)(2) of the Government Code; (5) the marked
Texas driver’s license and motor vehicle information in Exhibit C must be withheld under
section 552.130 of the Government Code; and (6) the marked soc:al security numbers in
Exhibit C must be withheld under section 552.147 of the Government Code. The rest of the
submitted information must be released. Information that is protected by copyright must be
released in accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
- determination regarding any other records or any other circumstancss.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Ccde § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not app=al this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ru_ling;
Id. § 552.321(a). '

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the n=xt step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
" Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by saing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal zmounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has qiestions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
| 1/\) T
) 6—
Jathes W. Morris, III

Assistant Attorney General
Open Records Division

JWM/sdk
Ref: ID# 253412
Enc: Submitted documents

c: Mr. Gaines West
West, Webb, Allbritton & Gentry
1515 Emerald Plaza
College Station, Texas 77845-1515
(w/o enclosures)





