GREG ABBOTT

July 13, 2006

Mr. Joseph Harney

Police Legal Advisor

City-of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2006-07471

Dear Mr. Hamney:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 253971.
L ]

The Corpus Christi Police Department (the “department”) received two requests from the
same requestor for information pertaining to two specified trafiic stops, including MDT
recordings. You state that you have no information responsive to the request for MDT
recordings.! You state that you will release some information. Ycu claim that the submitted
information is excepted from disclosure under sections 552.101 and 552.103 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

You claim that most of the submitted information is excepted from disclosure under
section 552.103 of the Government Code, which provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

'We note that the Act does not require a governmental body to disclose information that did not exist
at the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex.
Civ.App.—San Antonio, 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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(c) Information relating to litigation involving a governmszntal body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—
Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston
[1st Dist.] 1984, writ ref’ d n.r.e.); see also Open Records Decision No. 551 at 4 (1990).
Both elements of the test must be met in order for information to be excepted from disclosure
under section 552.103. Id.

In demonstrating that litigation is reasonably anticipated, the Jdepartment must furnish
concrete evidence that litigation is realistically contemplated and is more than mere
conjecture. See Open Records Decision No. 518 at 5 (1989). Corcrete evidence to support
a claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. See Open Records Decision No. 555(1990); see also
Open Records Decision No. 518 at 5(1989) (litigation must be “realistically contemplated™).
Conversely, this office has determined that if an individual publicly threatens to bring suit
against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).
Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
See Open Records Decision No. 452 at 4 (1986).

You assert that the department reasonably anticipates litigation bcause “the requestor isan
attorney who has previously sued the [City of Corpus Christi] in police ‘excessive force’
cases” and he is requesting information pertaining to the use of force during two arrests. You
have not, however, submitted any evidence that the requestor has taken any concrete steps
toward litigation. Therefore, we find that you have failed to demonstrate that the department
reasonably anticipated litigation when it received the instant requests for information.

Accordingly, the department may not withhold the infcrmation at issue under
section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosu-e “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information deened confidential by other
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statutes. You assert that the requested AVL records are confidential under the Texas
Homeland Security Act, specifically sections 418.176 and 418.181 cfthe Government Code.
Section 418.176 provides in part:

(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to staffing requirements of an emergency response
provider, including law enforcement agency, a fire-fighting agency,
Or an emergency services agency;

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider.

Gov’t Code § 418.176(a).

You state that the AVL records are “information collected, asserabled, and maintained by
the department for the purpose of preventing, detecting, responding to, or investigating an
act of terrorism or related criminal activity.” You inform us that “AVL is a technology
requirement of the United States Department of Homeland Security.” Further, you state that
the requested AVL records relate to the staffing requirements of local area emergency
response providers, including the department. You state that

department AVL records at issue are utilized, in part, for palice officer safety
and accountability. The goal is to know at all times where every police
officer is located and to have the ability to dispatch emergency backup to
said police officers during dangerous and life-threatening situations. Alsoall
police vehicles and equipment need to be located and tracked through an
AVL.

You assert that an AVL record “locates the staff of each provider in real-time and shows the
patterns of deployment and methods of response, response time, reaction and location of said
providers.” Having considered your representations and reviewed the information at issue,
we conclude that the AVL records are confidential under section 418.176 of the Government
Code and must be withheld under section 552.101 of the Goverament Code.?

2As our ruling under section 418.176 is dispositive, we need not address your additional arguments
for this information.
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Section 552.101 also encompasses section 143.089 of the Local Government Code. We
understand that the City of Corpus Christi is a civil service city under chapter 143 of the
Local Government Code. Section 143.089 contemplates two different types of personnel
files: a police officer’s civil service file that the civil service director is required to maintain,
and an internal file that the police department may maintain for its own use. Local Gov’t
Code § 143.089(a), (g). In cases in which a police department investigates an officer’s
misconduct and takes disciplinary action against the officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were notina supervisory capacity, in the
officer’s civil service file maintained under section 143.089(a). bbott v. City of Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). All investigatory materials
in a case resulting in disciplinary action are “from the employing department” when they are
held by or in possession of the department because of its investigat on into a police officer’s
misconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. Id. at 120, 122. Such records are subject to
release under the Act. See Local Gov’t Code § 143.089(f); Open Records Decision No. 562
at6(1990). However, information maintainedina police department’s internal file pursuant
to section 143.089(g) is confidential and must not be released. Citv of San Antonio v. Texas
Attorney Gen., 851 S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You state that the remaining submitted information relates to internal affairs investigations
and is maintained in the police department’s internal files pursuant to section 143.089(g).
You also inform us that this information pertains to investigations that have not resulted in
disciplinary action against any police officer. Based on these representations, we agree that
some of this information, which we have marked, is confidential pursuant to
section 143.089(g) of the Local Government Code and nust be withheld under
section 552.101. However, the remaining submitted information ccnsists of law enforcement
records that are maintained separate and apart from the internal affairs investigation. The
department may not engraft the confidentiality afforded to records under section 143.089(g)
to records that exist independently of the internal files. Accordingly, this information is not
excepted from disclosure under section 5§52.101 in conjunction with section 143.089(g) of
the Local Government Code.

You assert that some of the remaining information at issue is governed by the Medical
Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code. Section159.002
provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication or record as
described by this chapter, other than a person listed in Section 159.004 who is acting on the
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patient’s behalf, may not disclose the information except to the extent that disclosure is
consistent with the authorized purposes for which the informatior was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code. § 159.002(a), (b), (c); see also Open
Records Decision No. 598 (1991).

Medical records must be released upon the governmental body’s receipt of the patient’s
signed, written consent, provided that the consent specifies (1) the information to be covered
by the release, (2) reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the governmental body obtained the records. See Open Records Decision No. 565 at 7
(1990). We have marked the remaining information that constitutes medical records and
that may only be released in accordance with the MPA.

Criminal history record information (“CHRI”) is also encompassed by section 552.101.
CHRI that is generated by the National Crime Information Center or by the Texas Crime
Information Center is confidential. Section 411.083 of the Ciovernment Code deems
confidential CHRI that the Department of Public Safety (“DPS”) naintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of tae Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090 -
.127. Furthermore, any CHRI obtained from DPS or any other cri-ninal justice agency must
be withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. However, we note that the definition of CHRI does not
include driving record information maintained by DPS under chapter 521 "of the
Transportation Code. See Gov’t Code § 411.082(2)(B). We have marked the CHRI that
must be withheld under section 552.101 of the Government Code in conjunction with federal
law and subchapter F of chapter 411 of the Government Code.

Some of the remaining information is excepted from disclosure urder section 552. 130 of the
Government.> Section 552.130 provides in relevant part:

3The Office of the Attorney General will raise a mandatory exceptior like section 552.130 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).
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(a) Information is excepted from the requirement of Secticn 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by &n agency of this
state; or

(3) a personal identification document issued by 2n agency of this
state or a local agency authorized to issue an identification document.

Gov’t Code § 552.130(a)(1)-(3). Therefore, you must withhold the information we have
marked under section 552.130 of the Government Code.

Finally, the remaining information includes social security numbers. Section 552.147 of the
Government Code provides that “[t]he social security number of a living person is excepted
from” required public disclosure under the Act.* Id. § 552.147. Therefore, the department
must withhold the social security numbers in the remaining submitted information under
section 552.147.

In summary, the AVL records are confidential under section 413.176 of the Government
Code and must be withheld under section 552.101 of the Government Code. The
information we have marked is excepted from disclosure under section 552.101 of the
Government Code in conjunction with section 143.089(g) of the Local Government Code.
The marked medical records may only be released in accordance with the MPA. The
department must withhold the marked CHRI under section 552.10. of the Government Code
in conjunction with federal law and subchapter F of chapter 411 of the Government Code.
The department must withhold the information we have marked under section 552.130 of the
Government Code. The department also must withhold the social security numbers in the
remaining submitted information under section 552.147 of the Government Code. The
remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the

“We note that section 552.141(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the reqaestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all o- part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

i & Haws

Tamara L. Harswick
Assistant Attorney General
Open Records Division

TLH/eb
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Ref: ID# 253971
Enc. Submitted documents

c: Mr. Christopher J. Gale
115 East Travis, Suite 618
San Antonio, Texas 78205
(w/o enclosures)





