GREG ABBOTT

August 17, 2006

Mr. James R. Evans, Jr. _
Linebarger Goggan Blair & Sampson, LLP
P.O. Box 17428 '
Austin, Texas 78760

OR2006-09417
Dear Mr. Evans:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
ass.gned ID# 256783.

The Lavaca County Central Appraisal District (the “district”), which you represent, received
a request for four categories of information involving specified time intervals, including
(1) telephone logs involving a former employee of the district; (2) attorney billings;
(3) checks issued to the former employee and the authorization for their issuance; and
(4) receipts for any money paid to the district by the former employee. You indicate that the
district has no responsive telephone logs or check authorizations.! You inform us that the
requested receipts will be released. You seek to withhold other responsive information under
sections 552.101, 552.107, 552.117, and 552.147 of the Government Code, Texas Rule of
Evidence 503, and Texas Rule of Civil Procedure 192.5. We have considered your
arguments and have reviewed the information you submitted. We also have considered the
comments that we received from the requestor.?

'We note that the Act does not require the district to release information that did not exist when it
rece.ved this request or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante,
562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2
(1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

2See Gov’t Code § 552.304 (any person may submit written comments stating why information at issue
in request for attorney general decision should or should not be released).
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We first note that the submitted attorney fee bills are subject to section 552.022 of the
Government Code. Section 552.022(a) provides for the required public disclosure of
“information that is in a bill for attorney’s fees and that is not privileged under the attorney-
client privilege,” unless the information is expressly confidential under other law. Gov’t
Ccde § 552.022(a)(16). Although you seek to withhold information contained in the attorney
fee bills under section 552.107 of the Government Code, this section is a discretionary
exception to disclosure that a governmental body may waive. See id. § 552.007; Open
Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege under Gov’t Code
§ 552.107(1) may be waived), 665 at 2 n.5 (discretionary exceptions generally). As such,
section 552.107 is not other law that makes information expressly confidential for the
purposes of section 552.022. Therefore, the district may not withhold any of the information
contained in the attorney fee bills under section 552.107.

The Texas Supreme Court has held, however, that the Texas Rules of Evidence and the
Texas Rules of Civil Procedure are “other law” within the meaning of section 552.022. See
In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). You contend that information
contained in the attorney fee bills is protected by the attorney-client and attorney work
product privileges. The attorney-client privilege also is found at Texas Rule of Evidence
503, and the attorney work product privilege is found at Texas Rule of Civil Procedure
192.5. Accordingly, we will address your assertion of rules 503 and 192.5 with respect to
the attorney fee bills. Additionally, we will consider your claimed exceptions to disclosure
of the submitted information that is not subject to section 552.022.

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and
the client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or a representative of the client, or the client’s
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or
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(E) among lawyers and their representatives representing the same
client. :

TeX.R. EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of srofessional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rulz 503, a governmental body must: (1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; (2) identify
the parties involved in the communication; and (3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. Upon
a demonstration of all three factors, the information is privileged and confidential under
rulz 503, provided the client has not waived the privilege or the document does not fall
within the purview of the exceptions to the privilege enumerated in rule 503(d). Pittsburgh
Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993,
no Wwrit).

You state that the attorney fee bills reveal confidential communications between the district
and its attorneys that were made in connection with the rendition of professional legal
services. You also inform us that the district has maintained the confidentiality of these
cornmunications. Based onyour representations and our review of the information at issue,
we have marked the information that the district may withhold on the basis of the attorney-
client privilege under Texas Rule of Evidence 503.

Texas Rule of Civil Procedure 192.5 encompasses the attorney work product privilege. For
purposes of section 552.022 of the Government Code, information is confidential under rule
192..5 only to the extent that the information implicates the core work product aspect of the
wo’k product privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5
defines core work product as the work product of an attorney or an attorney’s representative,
developed in anticipation of litigation or for trial, that contains the mental impressions,
opinions, conclusions, or legal theories of the attorney or the attorney’s representative. See
TEX. R. C1v. P. 192.5(a), (b)(1). Accordingly, in order to withhold attorney core work
product from disclosure under rule 192.5, a governmental body must demonstrate that the
material was (1) created for trial or in anticipation of litigation and (2) consists of the mental
impressions, opinions, conclusions, or legal theories of an attorney or an attorney’s
representative. Id.

The first prong of the work product test, which requires a governmental body to show that
the information at issue was created in anticipation of litigation, has two parts. A
governmental body must demonstrate that (1) a reasonable person would have concluded
fromn the totality of the circumstances surrounding the investigation that there was a
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substantial chance that litigation would ensue, and (2) the party resisting discovery believed
in good faith that there was a substantial chance that litigation would ensue and conducted
the investigation for the purpose of preparing for such litigation. See Nat’l Tank v.
Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or unwarranted fear.” Id. at 204. The second part of the work product test
requires the governmental body to show that the materials at issue contain the mental
impressions, opinions, conclusions, or legal theories of an attorney’s or an attorney’s
representative. See TEX.R. CIv.P. 192.5(b)(1). A document containing core work product
information that meets both parts of the work product test is confidential under rule 192.5,
provided that the information does not fall within the scope of the exceptions to the privilege
enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,
427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

You assert that the attorney fee bills also contain core attorney work product that was
developed in connection with litigation to which the district is a party. You state that the
information in question consists of an attorney’s mental impressions, opinions, conclusions,
and legal theories. Based on your representations and our review of the information in
qusstion, we have marked the information that the district may withhold as core attorney
work product under Texas Rule of Civil Procedure 192.5.

Next, we address your claims with respect to the rest of the submitted information. Section
552.101 of the Government Code excepts from public disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Youraise section 552.101 in conjunction with constitutional and common-
lav/ privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.5. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987),
4535 at 3-7 (1987). The first is the interest in independence in making certain important
decisions related to the “zones of privacy,” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5™ Cir.
1981); OpenRecords Decision No. 455 at 3-7. The second constitutionally protected privacy
interest is in freedom from public disclosure of certain personal matters. See Ramie v. City
of Hedwig Village, Tex., 765 F.2d 490 (5" Cir. 1985); Open Records Decision No. 455
at 6-7. This aspect of constitutional privacy balances the individual’s privacy interest against
the public’s interest in the information. See Open Records Decision No. 455 at 7.
Constitutional privacy under section 552.101 is reserved for “the most intimate aspects of
human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492).

The common-law right to privacy protects information that is highly intimate or
embarrassing, such that its release would be highly objectionable to a person of ordinary
sensibilities, and of no legitimate public interest. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses certain types of
personal financial information. This office has determined that financial information that
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relates only to an individual ordinarily satisfies the first element of the common-law privacy
test, but the public has a legitimate interest in the essential facts about a financial transaction
between an individual and a governmental body. See Open Records Decision Nos. 600
at 9-12 (1992) (identifying public and private portions of certain state personnel records), 545
at 4 (1990) (attorney general has found kinds of financial information not excepted from
pudlic disclosure by common-law privacy to generally be those regarding receipt of
governmental funds or debts owed to governmental entities), 523 at 4 (1989) (noting
distinction under common-law privacy between confidential background financial
information furnished to public body about individual and basic facts regarding particular
financial transaction between individual and public body), 373 at 4 (1983) (determination of
whether public’s interest in obtaining personal financial information is sufficient to justify
its disclosure must be made on case-by-case basis). Thus, a public employee’s allocation of
part of the employee’s salary to a voluntary investment program offered by the employer is
a personal investment decision, and information about that decision is protected by
common-law privacy.

You seek to withhold information relating to the former employee’s contributions to a
ret.-rement plan on privacy grounds. You inform us that the retirement plan is voluntary, with
no financial contribution by the district. Based on your representations, we have marked
information relating to the former employee’s contributions to the retirement plan that the
district must withhold under section 552.101 in conjunction with common-law privacy. See
Open Records Decision Nos. 600 at 9-12 (1992) (participation in TexFlex), 545 at 3-5 (1990)
(deferred compensation plan). You also contend that the former employee’s payroll
deductions for federal income tax, social security, and Medicare are private. We agree that
the payroll deductions for federal withholding tax are protected by common-law privacy.
That information, which we have marked, must also be withheld under section 552.101.
However, the payroll deductions for social security and Medicare are not protected by
constitutional or common-law privacy and may not be withheld on either of those grounds
under section 552.101. See Open Records Decision Nos. 600 at 9-12, 545 at 4, 523 at 4.

Section 552.101 also protects information that other statutes make confidential. You also
seek to withhold the former employee’s payroll deductions for social security and Medicare
under section 6103(a) of title 26 of the United States Code. Section 6103(a) makes “return
information” confidential. Section 6103(b) provides in relevant part that “return
information” means information “received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with respect to the
determination of the existence, or possible existence, of liability (or the amount thereof) of
any person under this title for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense[.]” 26 U.S.C. § 6103(b)(2). In this instance, the information at issue is listed on
the former employee’s pay check stubs. You have not demonstrated that this information
falls within the definition of “return information” under section 6103(b)(2). We therefore
corclude that the district may not withhold any of the submitted information on that basis
under section 552.101 of the Government Code.
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Ycu alsoraise section 552.117 of the Government Code. Section 552.117(a)(1) excepts from
public disclosure the home address and telephone number, social security number, and family
member information of a current or former official or employee of a governmental body who
recuests that this information be kept confidential under section 552.024 of the Government
Code. Whether a particular item of information is protected by section 552.117(a)(1) must
be determined at the time of the governmental body’s receipt of the request for the
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may only
be withheld under section 552.117(a)(1) on behalf of a current or former official or employee
who made a request for confidentiality under section 552.024 prior to the date of the
governmental body’s receipt of the request for the information. Information may not be
withheld under section 552.117(a)(1) on behalf of a current or former official or employee
who did not timely request under section 552.024 that the information be kept confidential.

You state that the information in Exhibit C relates to a former employee who requested
confidentiality for her social security number and home address. You do not inform us,
however, whether the employee did so prior to the district’s receipt of this request for
information. Nevertheless, if the former employee requested confidentiality under
section 552.024 for the information in question before the district received this request, then
her social security number and home address are excepted from disclosure under section
552.117(a)(1). )

We note that under section 552.147 of the Government Code, “[t]he social security number
of a living person is excepted from” required public disclosure under the Act.* Thus, the
district must withhold the former employee’s social security number under section 552.147,
regardless of whether it is excepted from disclosure under section 552.117.4

Lastly, we note that section 552.136 of the Government Code is applicable to some of the
submitted information.’ This exception provides as follows:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

*We also note that section 552.147(b) of the Government Code authorizes a governmental body to
redact a living person’s social security number from public release without the necessity of requesting adecision
from this office under the Act.

4As section 552.147 is dispositive, we do not address your claim that the social security number is
con’idential under section 552.101.

SUnlike other exceptions to disclosure, this office will raise section 552.136 on behalf of a
governmental body, as this exception is mandatory and may not be waived. See Gov’t Code §§ 552.007, .352;
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).
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(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked information relating to the district’s bank account
that must be withheld under section 552.136.

In summary: (1) the district may withhold the marked information in the attorney fee bills
under Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5; (2) the district
must withhold the marked retirement plan contributions and federal withholding tax
decluctions under section 552.101 of the Government Code in conjunction with common-law
privacy; (3) the former employee’s social security number and home address are excepted
from disclosure under section 552.117(a)(1) of the Government Code if she timely requested
confidentiality for that information under section 552.024; (4) the former employee’s social
security number must be withheld under section 552.147 of the Government Code, regardless
of whether it is excepted from disclosure under section 552.117; and (5) the marked
information that relates to the district’s bank account must be withheld under section 552.136
of the Government Code. The rest of the submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
wil. either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
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Government Code. If the governmental body fails to do one of these things, then the
recuestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If rhis ruling requires or permits the governmental body to withhold all or some of the
recuested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of -he date of this ruling. )

@

Jaraes W. Morris, HI
Assistant Attorney General
Open Records Division

JWM/sdk
Re™ ID# 256783
Enc:  Submitted documents

c: Mr. Robert P. Jackson
P.O. Box 1451
Shiner, Texas 77984
(w/o enclosures)





