GREG ABBOTT

September 20, 2006

Mr. Robert Davis

Attorney for Nacogdoches County
Flowers Davis, P.L.L.C.

1021 ESE Loop 323, Suite 200
Tyler, Texas 75701

OR2006-10923
Dear Mr. Davis:

Y ou ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 259706.

Nacogdoches County (the “county”), which yourepresent, received arequest for twenty-nine
categories of information regarding the requestor and other named individuals’ dealings and
relationship with the county." You inform us the county does not have information
responsive to several parts of the request.” You further state that information responsive to
other parts of the request will be made available to the requestor. However, you claim the
submitted information is excepted from disclosure under sections 552.101,552.103,552.107,
552.109,552.111,552.117,and 552.136 of the Government Code. We have considered the

'We note the that the requestor clarified a portion of his request. See Gov’t Code § 552.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing request for
information).

2 The Act does not require a governmental body to disclose information that did not exist at the
time the request was received, nor docs it require a governmental body to prepare new information in response
to a request. Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d); Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3
(1986), 342 at 3 (1982), 87 (1975); see also Open Records Decision Nos. 572 at 1 (1990), 555 at 1-2
(1990), 416 at 5 (1984).
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exceptions you claim and reviewed the submitted information.> We have also considered
comments submitted by the requestor. See Gov’t Code § 552.304 (providing that interested
party may submit comments stating why information should or should not be released).

Initially, we note the representative sample of information you have submitted to this office
does not include requested phone statements for which you have specifically raised
section 552.117 of the Government Code. Pursuant to section 552.301(e) of the Government
Code, a governmental body is required to submit to this office within fifteen business days
of receiving an open records request general written comments stating the reasons why the
stated exceptions apply that would allow the information to be withheld, and a copy of the
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. Id. § 552.301(e)(1)(A), (D). Although
you acknowledge the county maintains information responsive to the portion of the request
regarding phone statements, you have not submitted this information for our review. Thus,
the county has failed to comply with the procedural requirements of section 552.301 with
regard to this information.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released. Information that is presumed
public must be released unless a governmental body demonstrates a compelling reason to
withhold the information to overcome this presumption. Seeid. § 552.302; Hancock v. State
Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); Open Records Decision No. 319 (1932).
Normally, a compelling reason to withhold information exists where some other source of
Jaw makes the information confidential or where third-party interests are at stake. See Open
Records Decision No. 150 at 2 (1977). The applicability of section 552.117 can be a
compelling reason to withhold information. However, by failing to submit any of the
nformation at issue for our review, we have no basis for finding it confidential under
section 552.117 of the Government Code. Thus, we have no choice but to order you to
release the responsive phone statements in accordance with section 552.302 of the
Government Code. 1f you belicve this information is confidential and may not lawfully be
released, you must challenge the ruling in court as outlined below.

Next, we note that the submitted documents include information subject to section 552.022
of the Government Code. Section 552.022 provides in relevant part:

}We assume that the sample of records submitted to this office is truly representative of the requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body[.]

Gov’t Code § 552.022(a)(3). The submitted information contains invoices and
corresponding copies of paid checks. The invoices and checks are subject to
section 552.022(a)(3). Accordingly, these records must be released unless they are expressly
made confidential under other law. We note that these records include information that is
subject to section 552.136 and section 552.147 of the Government Code, which both
constitute other law for purposes of section 552.022.°

Section 552.136 states that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” Gov’t Code § 552.136.
Therefore, pursuant to section 552.136, the county must withhold the account numbers we
have marked in the submitted checks.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act.’> Thus, pursuant
to section 552.147, the county must also withhold the social security numbers we have
marked in the submitted invoices. As you do not raise any other exceptions for disclosure
for the submitted invoices and checks, the remaining information in these records must be
released pursuant to section 552.022(a)(3). We now address your arguments for the
submitted information which is not subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
The submitted information contains 1099 forms. Prior decisions of this office have held that

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. but ordinarily will not raise other exceptions. Sce Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

S . .

SWe note that section 552.147(b) of the Government Code authorizes a governmental body to redact
aliving person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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section 6103(a) of title 26 of the United States Code renders tax return information
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records
Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Tax return information is
defined as data furnished to or collected by the Internal Revenue Service with respect to the
determination of possible existence of liability of any person under title 26 of the United
States Code for any tax. See 26 U.S.C. § 6103(b). The submitted 1099 forms constitute tax
return information that must be withheld under section 552.101 of the Government Code in
conjunction with federal law.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. TEX.R.EVID. 503(b)(1). We note the attorney-client privilege does not apply when
an attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. Inre Texas Farmers
Ins. Exch.,990 S.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-
client privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that of professional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus,
a governmental body must inform this office of the identitiecs and capacities of the
individuals to whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was “not
intended to be disclosed to third persons other than those to whom disclosure is made in
furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You assert that the remaining submitted information constitutes communications protected
by the attorney-client privilege. You claim that the information at issue “was made at the
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direction of the [county attorney] or was made at the direction of the [c]ounty [a]ttorney so
that it could be presented to the [county] [clommissioner’s [c]ourt in executive session where
pending or threatened litigation is and was discussed.” Based on your representations and
our review of the information at issue, we conclude that you may withhold the remaining
submitted information under section 552.107.°

In summary, the responsive phone statements that you have not submitted must be released.
The submitted invoices and corresponding paid checks must be released pursuant to
section 552.022 of the Government Code with the exception of the information we have
marked under section 552.136 and section 552.147 of the Government Code. The
submitted 1099 forms must be withheld under section 552.101 of the Government Code in
conjunction with federal law. The remaining submitted information may be withheld under
section 552.107 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Jd.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

As our ruling on this issue is dispositive, we need not address your remaining arguments against
disclosure.
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Ramsey AVAbarca
Assistant Attorney General
Open Records Division

RAA/eb
Ref: ID# 259706
Enc. Submitted documents

o Mr. Mark Clifton
CCE, Inc.
P. O. Box 631030
Nacogdoches, Texas 75963-1030
(w/o enclosures)





