
G R E G  A B B O T ? '  

Mr. Denis C. McElroy 
Assistant City Attoiney 
City oi'Fort Woitll 
1000 Tlirockmortoii Sti-eet 
i-oi-t \\'ortli, Texas 76102 

I1e;ii- Mr. McElroy: 

Yoii ask \vlietlier cci-tain iiiSoi-iiiritioii is siil?iect to reqiiircd jxihlic di~cIosii~-c iiiidei- tire 
P~rhiic Iiiforiiiariori Act (tlie ":let"). cliaptci552 oftlie Govei-iiriici?t Code. Yoiir I-eqiicst was 
assigned ID# 265539. 

'i'lic City oi'1:ort k\'oitli !tIic "city") r ~ c c i ~ c ~ l  :I rc~jiicst f ~ i -  ii~voicc ;iiiiI jp;iyiiicrit iiiihriiiation 
pel-taiiiirig to Wriglit Aiireiiciiiieiit activities (tr:1cl<iiig$5035-06). Ynir ciiiim tliat sonie oftlie 
I-ecl~iestctl iiifoi-niatioii is excepted fi-oin tlisclosirre iintlcr sectioi~ 552. I36 oi'tlic C;o\.cri-iinciit 

, . 
Chde arid pr~vileged piit-s~caiit to 7cs;ls Kcilc of Evideiicc 503 arid Texas 1ti1lc oi'Ci\'il 
I'roccdiii-c 192.5. \trc have coi?sidcretl youi- argtiiiicrrts niitl I-~vic\ved tlic siil~iriittcd 
iiiibri~~aiioii. We have also coiisidcred coiiiiiicnts s~rbi?riiteti by nri iiitel-esicd 1x1-iy. See 
Gov't Codc $ 552.301 (iiiicrcsted lpni-ty iiiay siihiiiit coniiiicnts stntiiig ~vliq' iiiibi-11i:itioii 
slioirlii or siioiild not be I-eleascdi. 

li~itially, yo11 a~l<iio\vledgc, aiid \vc ngrec, tiiat the siihinitted Scc hills are snbjject to 
sccrion 552.022(a)(10) of tile C;ovcriimciit Code, \vliicii pl-ovidcs tliat "tire f(jIlo\vii?g 
categories of information are 11ublic inlor-mation and riot excepted fi-0111 reqiiired tlisclosure 
iindei- this cliapter ~riilcss tlicy arc expressly coiilideiitiai ~irrdci- other la\\: . . . (16) 
iiii'oriiicition that is il l  a hill for ;ittor-iiey's fees arid that is iiot pi-ivilcgctl uiidcr tile 
;iitoi-iicy-clieiit privilcgc[.]" i;o\r't Cotic $ 552.022(a)(10). TlicrcS(~rc, iiiSori~~iitit)ii \vitIiiii 
tlicsc 1ic bills iiioy oril!, bc \\ iilil~clii i S i i  is c~iiii(luiiti:rl iiiltlcr ~i l ic i -  l i r \ \ .  Scc i i~ i i  552136 
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of the Goveniment Code is other law that makes information expressly confidential for 
purposes of section 552.022. The Texas Supreme COLII-t has also held that the Texas Rules 
of Evidence and Civil Procedure are other law for purposes of section 552.022 of the 
Govenirnent Code. Itz re City uf Georgetouvn, 53 S.\t1.3d 325, 336 (Tex. 2001). We ~vill  
tliereforc consider yo~l r  arguments under section 552.136 ofthe Government Code, r~i ie  503 
of the Texas Rules of Evidence, and rille 192.5 of the Texas Rules of Civil PI-ocedurc. 

Rule 503(b)(l) provides the following: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing coilfidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative ofthe client and the clieiit's 
lawyer or a representative of the  lawyer; 

(B) between the la~vyer and the lawyer's rcpreseiltati\,e; 

(C) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of common interest therein; 

(D) between representatives of the client or bet\\~eeil the client and a 
representative oftl?e client; or 

(E) aillong lawyers and their reprcsentativcs repi-esenting tile same 
client. 

Tcx. R. Evid. 503(b)(l). A con~~iiunication is "confidential" if not intended to be disclosed 
to tilird persons otller than tliose to \vhoni disclostirc is niadc in  fill-tlierancc of the rei~dition 
of professional legal services to the client or those reasonably necessary foi- tlie tra~ismission 
of thc  coirim~~nication. Id. 503(a)(5). 

Accordingly, in order to withhold attorney-client privileged infol-~ix~tion froin disclosllrc 
under rule 503, a gover~inierital body mi~s l  do tiie follon.ing: ( I )  sliovi, that the doc~lnient is 
a conin~uiiication transniitted between pr-ivilegcd parties or reveals a contidcntial 
coiiiniunication: (2) identify the parties involved in the communication; and (3) slio~v that 
the comni~n~ication is confidential by explaining that i t  cvas not iiitencled to be disclosed to 
third persons and that it was inade in fi~rthet-ance of the rendition of professional legal 
ser\~iccs to the client. See Open Recor-ds Dccisior~ h'o. 676 (2002). Upon a demonst,-atioii 
of all three factors: the entire conimii~iication is confidential under rule 503 provided the 
client has not waived the pr i~i leze  or the con1111~111ication does not fall ~~ i t l i i i i  tlie purview 
of tile exceptions to the privilege enirmerated in rnle 503(d). If'zrie v. I>c:.Siiiizo, 922 
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S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire coniniuiiication, including facts 
contained therein); 111 re  Vn1er.o Ene,;u?. Coip., 973 S.W.2d 453,4527 (Tex. App.-Houston 
[II!'' Dist.] 1998, no pet.) (privilege attaches to coniplete comiiiiinication, including ihctiial 
iilformation). 

Having considered your represetitatio~is arid revie\ved the iriforn~ation at issue, we find you 
have established that some oftlie submitted inhrination constitutes privileged attorney-client 
comtnunications that may be withheld under r~ l le  503. However, we coticlitde yoii have not 
established that the remaining information consists of priviieged attorriey-client 
communications; therefore, the city iiiay not withhold this inforiiiation, which we have 
marked for release, under rulc 503. Accordingly, tile city may \\,itfiliold the inforiii;ition y o i ~  
have i~iarked ~ ~ i i d e r  503, except foi- tlw ii~forniatioii that \Ye have marked for release. 

For the purpose ofsection 552.022, iiiibrniation is coiifidential ulidcr rule 192.5 oithe Texas 
Rilles ofcivi l  Proced~~reonly to the extent the inforiiiation iinplicates the core work product 
aspect oftlie work product privilege. Open Records Decision No. 677 at 9-10 (2002). Core 
work product is defined as the work prodi~ct of an attorney or an attorney's represeiitative 
developed in anticipation of litigation or for trial that contains the attorney's or the attorney's 
~.epresentative's mental impressions, opiiiioiis, conclusions, or legal tlieories. Tex. R. Civ. 
P. 192.5(a), (b)(l) .  Accordingly, in  order to witliliold attorney core work product fi-om 
disclosure under r~11e 192.5. a goverii~iiental body must demonsti-ate tliat tlie material was ( 1) 
created for trial or in aiiticipatioii of iitigaiioii wheri the gover~imental body received the 
request for information and (2) coiisists of an attoi-iiey's or tlie attorney's reprcseiitative's 
~iieiital impressions, opinions, conclusions, or legal theories. Id. 

TIie first prong of the work product test, which requires a governmental body to show that 
the iiiformation at issue was created in anticipation of litigation, bas two parts. A 
governmental body must demoiistrate that ( I )  a reasonable person would have conci~ided 
from the totality of the circ~~nistanccs surrou~iding tlie investigation tliat tlierc was a 
s~~bstatitial cllance that litigation \voiiid ensue, and (2 )  the party rcsisiiiig disco\.ery believed 
i i i  good faith that tlierc was a s~ibst;iiiti:~i clialice that iitigatioii \voiiid ensiic ;itid coiidiicteci 

. . 
tile investigatioii ibr the purpose oi' pi-epai-iii~ foi- si~cli litigatioii. S'ec '/ liiilk 1,. 

Bi-oii~cr-toil, 85 1 S.W.2d 193,207 (Tcx. 1993). A "s~~bsta i~t ia l  cliaiicc" of litigtion docs not 
mean a statistical probability, but rather "that litigation is more tliaii n~erely an abstt-act 
possibility or uiiwarranted fear." Id, at 204. The secoiid prong o f t he  \vork product test 
requires the govemn~eiital body to sho\v riiat the documelits at issue cositains tile attorney's 
01- tlie attonicy's represel~tative's iiieiital iinpressions, opinioiis, conclusions. or legal 
tl~col-ies. Tex. I<. Cil.. 1'. 192.5(b)(l). A dociinle~it containiiig core \soi-li prodiict 
information that meets botli proiigs oftlie 1~:oi.k product test is co11fidential undei- isiilc 192.5 
oro\:ided the ilifoi-matioil does 11ot hi1 witiiiii the piit-view oi'tlie exceptions to tlie privilege 
ciiiimerated in i-ulc 192.5(c). I'iiish~ii~gli Coi.iiiiig Coip. 1,. ( ~ n / t l i i ~ c ~ / / ,  861 S.W.2d 423. 427 
(Tex. App.--- floiistoii [14th Ilist.] 1993, no writ). 
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tlaving considered your I-epresentations and reviewed the inforn~ation at issue, we find you 
have established that some of the inforn~ation at issiie constitutes privileged attorney work 
product that may be withheld under rtlle 192.5. However, we conclude you have not 
established tlmr~t the remainins iiiforniatioii consists of privileged attorney work product: 
tilei-efore, the city may not \vithhold this information, which \ve havc marked fol- releasc, 
~ i ~ i d e r  rule 92.5. Accordingly, thccity may withhold the information yo11 have i~ial-ked ~tiider 
rule 102.5. except for tlie iiifol-iiiaiioii t11;it \ye liave illat-keci for release. 

You assert that soiiie oftlie remaining inbrnmation is excepted illider section 552.136 of the 
Government Code wlricii provides the following: 

(a) I n  this section. "access device" means a card, plate, code, account 
niiiiiber, personal identification number, electronic serial number, mobile 
idcntiiication nunibcr, or other teiecoriimill~ications service, eqiiipnieiit, or 
instr~iment identifier oi- nieans ofaccount access illat alone or i n  coiijunctioir 
ivitli ;~notIier access device may be iised to: 

( I )  obtain iiioney, gootls, services; or another tiling ofvnliie: or 

(2) initiate a transfer offtiiids ollier than a tl.aiisfer originated solely 
by paper insti.iltimciit. 

(b) Notwithstai~dilig any otlier provisioii of this clrapter. ;I credit cal-d, debit 
card, charge card, or acccss device ~riiiiiber tliat is collected, assembled, or 
maintained by or foi- a goveriiiiiental body is confidential. 

Gov't Code 552.136. We agi-ee that tlic \\sire transfer bciieficiary account niinibcrs consist 
of an "access device" €01- piti-l~oses ofsection 552.136. See id. $ 552.136(a)(2). Therefore, 
tile city niust withhold the iiiforniation you have niarked pursriaiit to section 552.136. See 
id. $ 552.136(b). 

To  coiicluclc. \\$ti1 thc exception oTthe iiiforiiiation that \vc have iiiarketi iitr I-clease, tlic city 
11i;ry ~vithliold the inlbrniation YOLI liave niarked ~inclcr Texas Rule of Evidence 503 and 
'Tcxas Rule ofCi\,il I'rocediire 192.5. Tlie city iiiust wirlmholtl ilrc accoiiiit ni~tnhers niarked 
iitndei- scctioii 552.136. ?'lie city niusi rclcasc tlic reilininiirg infoc.tn:itioi~ ~ I L I I - S L I ~ ~ ~ I  to 
scctioii 552.022(a)(16) of tlic Go\-ci-ntiiciit Code. 

Tliis icttcr riiling is Iiiimitcd to tile liarticiila~ records at issi~e in tliis rccjiiest aintl liiiiitcd to tire 
facts ;is prcsciitcd to its; tlicrcfc>rc. this I-itiiiig iniist inot bc relied ~ipoii as a picvioiis 
cIctc~~~iiiil;itioii rcgardiiig ail? otlmcr rccortls or ;iny otlnci- cii-c~iiiist:iiiccs. 

I'liis i-tiling triggers important dcaillii~cs i-cgardiiig tire triglit alici rcspoiisibilitio of  tile 
govet-ii~neiital body and of tlic reijiiestor. For example, govet-ii~ueiiral bociics are pi-oliibitcd 
fi.0111 asking the aitoi-ney geirelxl to 1-ecotmsider this rtrling. Cio\j3t Code $ 551,30l(i) .  Jftilc 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis Cou~ity within 30 calendar days. Id. S 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within I0 calendar days. 
I d  5 552.353(b)(3), (c). If the goveillmetital body does not appeal this ruling and tlie 
governmental body does not comply witli it ,  then both the requestor and the attorney general 
have the right to file suit against the goverilmental body to enforce this ruling. Id. 
5 552.321(a). 

If this r~iling requires the governniental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based oil the 
statute, the attorney general expects that, upon receiving this ruling, the go\~ernmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to scctioil552.324 ofthe 
Gove~nment Code. If the governnlental body fails to do one of these things, then the 
requestor shotild report tliat failure to tlie attorney general's Open Government Motline, toll 
free, at (877) 673-6839. The requestor may also file a complaint witli the district or county 
attorney. Id. 8 552.32 15(e). 

If this ruling requires or pcrmits the governiiiental body to withhold all or sonic of the 
requested information, tlie requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.xcls Dep't of Ptrb. Safety v. Gilbreiltiz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that uiider the Act the ieleasc of itrforiiiatio~i triggcrs certain proced~ires 
fol- costs and charges to the requestor. Ifi-ecoi.ds are relcased in comltliance wit11 this ruli~rg, 
be sure tliat all charges for the infoi-~iratioii :ti-e at 01- beloiv tlie legal amounts. Questioiis or 
co~irplaints about over-cliai-gins must he dil-ected to I-Iadassali Scliloss at the Office oftlrc 
Attoiney General at (512) 475-2497. 

If the governmental body, tile requestor, or any other person has questioils or comments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold inhrniation from a requestor. Gov't Code 
3 552.325. Althougli thcrc is no statutory dcadline for contacting us, the attorney gcilei-al 
prcfcrs to receive any comments wiilriii 10 calciidar days of the date of this rciIil,g. 

Sincerely 
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Ref: ID# 265539 

Enc. Submitted documents 

c: Mr. John Schmidtberger 
Bickel & Brewer 
4800 Bank One Center 
17 17 Main Street 
Dallas, Texas 75201 
(wio enclosures) 


