
G R E G  A B B O T T  

Noveniber 15,2006 

Ms. A.D. Fields 
God\vi.in, Papl3as. Langley S. Roiic~iiillo 
At~oriiey for El Paso Firemen 6r Poljcc~ncn's f'ension F ~ ~ i i d  
1201 Elm Street, Suite 1700 
Dallas? Texas 75270-2041 

Dear Ads. Fields: 

Yoi! ask \vhetIlcr certain inhrir~ation is siibject to seqiiired piiblic disclosure uitder rlie Public 
information Act (the "Act"), chapter 552 of the Gover~~merit  Code. Your I-eqiiest was 
assigned ID% 263709. 

TI?e El I'aso Fire~rieir and I'olice111e11's i'ciisioii F L I I I ~  (the "fund"), \vhich yoii I-epreseiit, 
received a request for "any and all i~i\,oiccs to ilie pciision hind or peiisioi~ boat-d ii.o~ii 
iitioi-iicys ibr tlieir\vosk regariliiig tlie collcctioii oi'ovel-payiiieiits ii-on1 pciisioirci-sj.]"as \\cIl 
as rcccorcis o f ~ x i y ~ i i c ~ i t s  iii:~Ic tl~osc i~~ \ .o iccs?  Sroti? J L I I ~  I .  2002 ~ i i i t i l  111c (I ; I IC  o r  tllc 
seqi~cit.  YOLI clain? tlial 11ortioiis oi'iiic ~-ecjiicsii:d incot-iiratioii are rscc~)teti i'ros~l disclosure 
irndel-seciions 552,103, 552.107, and 552.1 1 1  of the Govci-i-iiilcnt Code, as u:clI as 'I'csas 
R~i lc  ofE\.idence 503 and l'cs;is i l~ i l c  of Civil I'rocedi~se 1'12.5.' \Ire have considei.ed your 
argi~ii?ents and revie\\.ed tile siibmiitec! iiiformation. 

I Alilioiigii yoii iiiitially raised sectioii j5ZlOl of rlic Govcririnent Code, you ii21vc inot siibiiiitti.d nil) 

nrgiiniciits regarding tile applicabiliiy o i  this c ~ c e ~ , t i o i ~  iior have yoti idciitiiicii ally iiifoi-iiiatioii ?oil zcch to 
ii i:iiliolil iiiiilci- this esccpiioii. Tiicrcii~re. t ic .  ;issiinir, yo11 iio loiiger assert rliis cxceprioii to disclosiirc. S w  
(<0,'1 Ci,ilc $ 3  552.301. ,302. 
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Initially, we note tliat s~~biiiitted i~iformation yoii seek to withhold is contained eniirely 
witliin attorney fee bills that are siibject to scctio~i 552.022 of the Gove~-~inieiit Codc. 
Section 552.022(a)(16) provides for tlic requil-ed p ~ ~ b l i c  disclosi~rc oi'"iiiforiiiali~iitio~ tliat is i n  
a bill for attorney's fees and t11at is not privileged ii~ider tile attot-iicq.-ciieiit pi-it,ilege." iinless 
the inforiiiatiori is expressly coiifideirtial ~iiidc.~- other law. Go\.'t Codc $ 552.022(a)(16). 
Althougli yo11 seek to \vitlilioid tlrc scibrnirtcd iiithrniation ti~ider sections 552.103: 552.107, 
and 552.1 1 1  of the Go~eri i~i ient  Cocie, these sectio~is are discsetioilary exceptions to 
disclosi~re that a governme~ital body may \vaive. See iti. i j  552.007; Dnl1ri.s Areci Xcrpicl 
Tt-riilsit 11. Dnlicls Morwiizg Neir,s, 4 S.LV.3d 469. 475-76 (Tex. App.-Dallas 1999. iio pet.) 
(goverunieiital body iuay waive section 552.103); Open Recoi-ds Decisio~i Nos. 677 at I0 
(2002) (attorney work prodiici privilege u~ider sectiorr 552.1 1 1 niny be \vai\,eci), 676 a1 10- I I 
(2002) (attorney-clieiit privilege icnder- seclioi? 552.107(1) m:iy bc \vai\cd), 665 at 2 11.5 
(disci.etioii;iis)i' exceptioiis geiici-ally). Accordiiigly, sections 552.103.552.107. and 552.1 I 1 
are not other law that makes inforination expressly coiifitieiitial for ~?iirposcs of 
section 552.022. Therefore, the fiind may not withhold any of the stibmitted informatron 
ii~ider sections 552.103, 552.107, or 552.1 1 I .  

However, the attoriiey-client privilege you raise is found in r ~ ~ l e  503 ot'tl~c Texas Rules of 
Evideiice, and the attorney ~vork product pi-i\,ilcge you raise is foiind in rule 192.5 of tlie 
Tcxas llules of Civil Proccdi~~-e. TIic Texas Su]~reme Coilst lias lieid that the Texas llilles 
of1Zvidence and tile Texas Iiiiles oi'Civil i'roced~ii-e are "oilier l;i\v" \vitIiiii tlic iiicaiiiiig oi' 
sectioil 552.022. See 111 i-(. Ciii, (?fGc.oi:<:.citoit.ii, 53 S.\V.3d 32s. 336 (Tex. 2001). 
Accoi-diiigiy, we \\,ill address yoiir argiiiireirts rcgardi~ig tile applicability of the attoi-ney- 
clie~it privilege under riile 503 of ?'cxas Riiles of Evideiicc, and ~ v c  \vill address yoiir 
arguments regarding the apjli icabilityot'~Iieattori~ey \vorh protluct pi-ivilege ~inder stile 192.5 
of tlie Texas Rilles of Ci\*il PI-ocedui-e. 

Texas Rule of Evidcnce 503 enacts the attorney-client pi-ivilcgc. l i i~le  503(b)(l) provides 
as follo\\~s: 

A client lias a privilege to refiisc lo tiisclose niid to pre\-cirl ;lily oll~cr pCrsoii 
ti.0111 disclosi~~g coi11iclciiti;il coiiiiiiiiiiicatio~is iiiade fol- tlic piii-]pose of 
f:~cilitatirig the reiidition of professioiial lcgtil scrvices to the client: 

(A) between tlie client or a represeiitati\'e of' the clic~it aiid 
tlie client's lawyer or a rei>rese~itative ofiiie lawyer; 

(C') by tlrc ciiciit or a repi-esciii:iti\,e oi'liic cliziit. or tlie clieiit's 
la\vyei- or a ~ s c r c s ~ t i t i v  oi' t11c I:iuyer. ~ L J  :I la\\.yci- or :I 

scpreseiirative of a la\\,ycr repi-csciiti~r~ anoilier pcirty in :I pcn'iing 
actioii aiid coiicei-iiiiig a inattei- o f  comiiioii intcc-est tl~ereiii: 
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(D) between representatives of the client or between the clietit and 
a representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

TES. R. EviD. 503(b)(l). A comniunication is "coniidential" ifnot intended to be disclosed 
to third persons other than those to rvlioni discloscire is made in fiirtliei-ante of the renctition 
ofpi-ofessional legal services to the clieiit or those reaso~iably necessary for the traiistnissioii 
of tile cominunication. Id. 503(a)(5). 

Tlius, i n  order to u.it11lioItl alto)-iicy-ciielit l~rivileged inforiiiatioii fi-om disclosii~-r under 
rule 503, a governmental body miist: ( I )  show that tlie doc~ii??eiit is a cornniu~iicatioI?itio~i 
traiisiiiitted bet\veeli privileged parties or reveals a coiifidential coniiiiii~iicatiou; (2)  identify 
the parties involved in tlie coiiillluriication; and (3) shovv that tile oonimunication is 
confjdential by explaining that it was not intended to be disclosed to third persons and that 
it was made in furtherance of the rendition ofprofessional legal services to the client. Upon 
a demonstration of all three factors, the information is privileged and confidential under 
r~ile 503, provided the client lias not waived the privilege 01. tlic document does not 
within the p~irview of the exceptions to the privilege eiu~~iierated i i i  rule 503(d). Piii.shi~,;nll 
Coi.iiiiiy Coip. iv. C(zId~vel1~ 861 S.W.2d 123, 427 (Tes. App.-I-loi~stol? [14th Dist.] 1993, 
no writ). 

You argue that tlie submitted attorney fce bills contain confidential communications between 
the fund's attorneys and fund representatives that were made foi- tlie purposes o f  iiciliiating 
the rendition ofprofessiolial legal services to the fitrid. LVe note 81at you have not identified 
sevei-al of tlie individuals listed i n  tlie fee bills. We have, ho\vever, been able to identify 
soiiie of these unide~itified individuals as representatives of [lie iiiiid 01  its attoriieys. See 
Open Recoi-ds Decisioli Nos, 512 (1990) (statiiig that goverii~iiciitai body lins hiii-den of 
establisliiilg that euceptioir ajy,lics to reqiicstctl i~ifornlatioi~). 532 ( 1989), 5 15 ( 1988), 252 
( I 0  Oiily coiiimiil?ications bcr\\ccii tlic fund 2nd its attoi-iicys. iiiid tlieil- respcctisc 
reprcsent:ltives, iiiay be ~vit l~held iindcr tlie attoi-iiey-client 131-ivilege. . ke  Tcx. R .  Evid. 503. 
13ascd on your represeiitations and o i ~ r  review oftile iiiformatioii a t  issiie, we liasc marked 
the infhrinatio~i that the fiind may withhold on the basis ofthe attol-ncy-client privilege under 
Tcxas Rule of Evidence 503. 

Texas liille ofcivi l  Procediii-c 192.5 enconipasscs !lie attortley work product ~~ri\rilcgc. For 
ptiiposcscoi' section 552.022 of the Govcriiiiieiit Code, info]-iiiatioii is coiifidcii!i:iI iindel- 
I-iilc 102.5 only to tlie cxtelit that tlic iliibl-intitioil itiiplicarcs tlic core \vorh prodi~cr aspccr of '  
ilic \voi-k proctiict privilege. Set. Open liecords Ilecision No. 677 a! 9- I0  (2002). R L I ! ~  192.5 
tlcliiics core n.orlt prodi~ct ;is l11c wol-k prodiict ofan attorney or a11 attoi-iiey's repi-csentativc, 
developed in anticipation of litigatioi? or for trial, tliat contains tile niciitai impressions, 
opinions, co~iclitsions, or legal theories of tlie attorney or the attorney's rcpreseiitative. See 
TES. R. Clv. P. 102.5(a), @)(I). Accorciiiigly, ii?  order to witl~liold attorney cot-e \yolk 
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product from disclosure ~ir-ider rule 192.5, a governmental body tnust denlonstrate that the 
material was (1) created for trial or in anticipation of litigation and (2) consists ofthe mental 
impressions, opinions, conclusions, or legal theories of an attorney or an attorney's 
representative. Id. 

The first prong of the ~vork  product test, \vltich requires a goveriumental body to sl-iow that 
the information at issue was created in anticipation of litigation, has two parts. A 
goverilniental body must demonstrate that (1) a reasonable person would have concluded 
fioni the totality o f  the circunistances sun-ounding the investigation that there was a 
substantial chance that litigation would ensue, and (2) the party resisti~ig discovery believed 
in good faith that there was a substantial chance that litigation would ensue and conducted 
the investigation for the purpose of preparing for such litigation. See No!'/ Tmzk \I. 

BI.O~/IL'I.!OII. 85 1 S.W.?d 193,207 (Tex. 1993). A "s~ibstantial cliaiice" of litigation docs not 
mean a statistical probability, biit rather "that litigation is iiiore than nierely an abstract 
possibility or u~iwan-anted fear." Iti. at 204. 

The second prong o f  tlte work pt-oduct test I-equii-es the governn-iental body to show tliat tlie 
materials at issue contain the mental inipressions, opinioiis, concli~sions, or legal theories of 
all attoruey's or an attorney's representative. See ?'EX. R. C!\'. P. 192.5(b)(l). A d o c ~ ~ ~ i i e n t  
cot-itainiiig core work product infortilation that ineets both parts o f  the work product test is 
confide~?tial under rule 192.5, provided tliat the iiiforn~atioii does not fall witliin the scope 
of the exceptions to tile privilege eniii~~erated iii  ritlc 192.5(c). Sce Pit~sbici-g11 Coi.iii17g 
Coi-!I., 861 S.W.2d at 427. 

You claim that the subniitted fee bills contain core attorney work pl.oduct tliat is protected 
by rule 192.5. Although you argue that the remaining siibmitted iitforntation re\reals the 
niental impressions, opiiiions, conclusioi-is, or legal tlieories oftlie fund's attorneys reyardirig 
aiiticipated litigatioii, upoii I-cvic~v, wc find that none of the reti!;iii!iiig inforiliation is 
protected by the attol-ney \vork product pri\rilegc. Thci-efoi-e, iionc of the remaining 
i~tformation may be withheld under Texas R~i le  of Civil i'rocedurc 192.5. 

Nest. we iiotc the submitted informatioil i~lcliidcs batik account niiii~bers. Scctio~i 552.136 
of tlie Govei-itment Code states that "[n]ot\vitl-ista~idii-ig any otliei- provision oftliis cl-iaptes, 
a credit card, debit card, cllarge card, or access device iii~ii-iber that is collected. assembled, 
or maintained by or for a govemmcntal body i s  coiiiidei-itial."' Gov't Codc ,'. 552.136. 
Tlrei-eibre, i!ursiiailt to sectioii 552.136, tlic kind i11ust withholtl tile acco~iiit i?iiiiibe~-s \vchave 
~~i;ii~iied in the siibniittcd it-ifoi-mtltioii. 

 lie Office o f  tile Attorncy Ge~iesa! wi!! ~a i sc  a nie~!dstory exceptio!! oi l  br.!ia!iot'a govei-i?incnt:~l 
body, but ordi~!ari!y w i i l  not r:~iscotl~crcsceptioiis. SrcOpei l  I<ecords IJccision Nos. 4Xi i i9S7).  iSU (1987). 
370 (1987). 
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In summary, the fund may withhold the information we have marked pursuant to Texas Rule 
of Evidence 503. The fund must withhold the infomlation we have marked pursuant to 
section 552.136 of the Government Code. The remaining submitted information must be 
released. 

Tlhis letter ruling is limited to tile partici~lar records at issue iii Illis request and limited to tlie 
f: , l i t> . . as 131-esciited to us; tliercforc, tliis ritling ii~ust iiot be irelied L I ~ ) O I ~  as a lpre~ioiis 

detcrniinatioii regardirrg any otlrer records or any other circumstaiices. 

This ruling triggers importailt deadlines regarding the rights and responsibilities of the 
gover11niental body and of the requestor. For example, governmental bodies are prohibited 
froin asking the attorney general to reco~isider this ruling. Gov't Code 3 552.301(1). If the 
c~overnmental body wants to challenge this ruling, the governmental body t i i~~s t  appeal by - 
tiling suit in Travis Co~111ty within 30 calendar days. Id. 5 552.324(b). In order to get tlie 
fill1 benefit of such an appeal, tile goverumental body ti~ust file siiit within 10 calendar days. 
t i  552.353(b)(3), (c). If the got.erninental body does no1 appeal this ruling ;nid the 
governii~ci~tal body does not comply with it,  then both the requestor and the attorney general 
Ilavc the right to file suit against the gover~lrtiental body to enforce this r i t l i~ i~ .  Zil. 
$ 552.32 1 (a). 

If this ruling requires tile governniental body to release all or part of the requested 
infornxition, the govertimental body is responsible for taking tlie next step. Based 011 tlie 
statute, the attorney general expects that, upon receiving this ruling, the goven~iiie~ital body 
ivill either release tlte p~iblic records proiiiptly pursuai~t to sectioli 552.221(a) of tlie 
Gavel-niiieiit Code or file a lawsuit chaliengii~g tliis sitliii~ piirsuaiit to section 552.324 of the 
Go\,eriiment Code. If tile govcriri~iental body fails to do oilc of tllese things, t1lcn tlle 
rci~~tmtor s i io~~id report tliat ti~ilure to the attorney general's Open Gove~-n~?ieiit l~iotliiie, toll 
free. at (577) 673-6839. The requestor may also file a complaint with the district or county 
attorney. id. 5 552.321 5(e). 

If tllis ruling requil-es or pel-n~its Il~e govcmn?entnl body to r\,ilhl~old all or sonle of tile 
req~tested i~iformation, the requestor can appeal that decision by suing tlie governn~ental 
body. It/. $ 552.321(a); Te.~cis D q ' f  qJ'P"b. Stifhtj. I,. Gi/Oi.en//i. 842 S.LY.2d 408, 41 1 
(Tes. App.-Austin 1992. no writ). 

I)lease r en~e~~lbe r  that under the Act the release of inforniation triggers certaiii procedures 
for costs and charges to tlie requestor. If records are released in coiiipliance with this ruling, 
be sitre that all charges for the i~iformation are at or below the legal aino~tnts. Questions or 
con?pl;tints about over-chargiiig must be directed to ifadassah Scliloss at the Oi'iice ofthe 
Attorney Geiieral at (5 12) 475-2497. 

If tlie govcrnniental body, tile reqiiestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althougli there is no statutory cicadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, I 

Open Records Division 

Ref ID# 264709 

Enc. Submitted documents 

C: Ms. Brandi GI-isson] 
El Paso Times 
1005 Congress Avenue, Suite 300 
Austin, Texas 78701 
(wlo enclosures) 


