GREG ABBOTT

November 27, 2006

Ms. Sylvia McClellan

Assistant City Attorney

City of Dallas

1400 South Lamar Street, #300A
Datllas, Texas 75215-1801

OR2006-13861
Dear Ms. McCleilan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 265293,

The Dallas Police Department {the “department™} received a reguest for mformation refated
to a specificd incident. Youclaim that the requested information is excepted from disclosure
under sections 552,101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

Initially, we note that one of the submitted documents 15 subject to section 552.022 of the
Government Code.  Section 552,022 provides for the reguired public disclosure of
“information that is alse contained in a public court record,” unless the information is
expressly confidential under other law, Gov’t Code § 552.022(2)(17). Although you seek
to withhold the information that is subjeet to section 552.022 under section 552,108 of the
Government Code, that section is a discretionary exception to disclosure that protects a
governmental body’s interests and may be waived.  See & § 552.007; Open Records
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generatly), 177 at 3 (1977)

'We assume that the “representative sample” of records submitted to this office s truly representative
of the requested records as a whele. See Open Records Decision Nos, 499 (1988). 497 (1988). This open
records letier does not reach. and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted o this
office.
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(statutory predecessor to Gov't Code § 532,108 subject to waiver). Section 532,108 15 not
other faw that makes information Lonhdultml for the purposes of section 352.022{a)(17).
Thus, the departiment may not withhold the document that is subject to section 352,622 under
section 552,108, Furthermore, the document in question does not contain any imformation
that is confidential under other law for purposcs of section 552.022. ’Ihu‘etorc, that
document, which we have marked, must be released under section 552.022(a)(17) of the
Government Code.

We next address your section 552.108 claim as it pertains to the remamining information.
Section 352.108(a) of the Government Code excepts from disclosure “[ijnformation held by
a law enforcement agency or prosecutor that deals with the detection, investization, o
prosecution of erime .. if: (1) release of'the information would interfere with the detection
mvestigation, or prosecution of crime.” Gov’'t Code § 532.108(a)(1). Generally, a
governmental body claiming section 552,108 must reasonably explain how and why the
relecase of the requested information would interfere with law entorcement. See Gov’t Code
§§ 552.108¢a)(1), 30 (e)( 1WA, see also Ex parte Pruite, 551 S.W.2d 706 (Tex. 1977). You
state that the requested information pertains to an ongoing criminal investigation. Based
upon this reprcsentation we determine that release of the information at issue would
interfere with the detection, investigation, or prosecution of crime. See Howston Clhronicle
Fubl’e Coo v Cinv of Housion, 5331 S W.2d 177 (IL\ Civ. App.— Houston [14th
HsL 975 werds refd e, per curicn, 336 S W .2d 559 (Tex. 1976) (court delincates faw
enforcement interests that are present m active cases). ﬂmsﬁ section 5532 1G8(a) 1) s
apphicable.

Wenote, however that basic information about an arvested person, an arrest, ora crume 1s not
excepted from disclosure under section 532,108, Gov't Code § 552.108(¢). Such basic
mformation refers to the information held to be public in Houston Chronicle. 536
S.W.2d 559, Basic information mcludes, among other things. the arrestee’s name, social
sectrity number, alias, race, sex, age, and address, as well as  the dentification and
deseription of the complainant. See i, at 179-80, 185-87; see also Open Records Decision
No. 127 (1976} (summarizing types of information considered to be basic mlermation).
Generally, information tending to identify a sexual assauit victim s protected by common
faw privacy and must be withheld pursuant to section 352,101 of the Government Code.
Gov't Code § 552,101 (excepts information made confidential by faw, either constitutional,
statutory, or by judicial decision, and encompasses common law privacy); see Tndus, Found.,
v, Tex. Indus. Accident Bd , 540 SOW.2d 668 {Tex. 1976); Open Records Decision Nos. 393
{1983}, 339 (1982}, Inthis case, however, the requestor is the attorney of the victim of the
alleged sexual assault. Therefore, the requestor has a special right of access pursuant o
section 552.023 of the (ﬁ}(}x-'cz'nmcm Code to information that is otherwise private because
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the requestor represents the complainant.” See Gov’t Code § 552.023 (person or person’s
authorized representative has special right of access to information relating to person and
protected from public disclosure by laws intended to protect that person’s privacy interests).
Thus, with the exception of basic information, the department may withhold the remaining
information pursuant to section 532.108(a)(1). We note that the department has the
discretion torelease all or part of the remaining information that is not otherwise conftdential
by law. [d. § 552.007,

This letter reling 1s Iimuted to the particutar records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If'the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing sutt in Travis County within 30 calendar days. fd. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with 1t then both the requestor and the attorney general
have the right to file sult against the governmental body to enforce this ruling. Jd.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 532.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. 1If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complamt with the district or county
attorney. Jd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [d. § 552.321{a);, Texas Dep’t of Pub. Safety v, Gilbreath, 842 S,W.2d 408, 411
(Tex. App—Austin 1992, no writ}.

"We note that i the department receives another request for this information froma person who would
nat have a special right of access to this information, the department shouid resubmit this same information
and reguest another decision from thus oftice. See Gov't Code §§ 3323014}, 302: Open Records Decision
No. 673 (2001).
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Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. 1frecords are released in compliance with this ruling,
be sure that all charges for the information are at or befow the legal amounts. Questions or
complainis about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497. '

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 caiendar days
of the date of this ruling.

Sincerely,

(.:, '\_nm'\ /{.,\”LL\
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/eb
Ref:  ID# 265293
Enc.  Submitted documents

o Mr. E. Adam Guerra
Waits Law Firm
300 Convent Street
San Antonio, Texas 78205
(w/o enclosures)



