
G R E G  A B B O T T  

h'ovember 29.2006 

Ms. Valecia R. Tizeno 
.Assistant City Atmi-ney 
City of Port Arthur 
P.O. Box 1089 
J'ori ?\I-tlitir. Tcz;rs 7701 l - 1 OSO 

You ask whether certain iiiformation is subject to required public disclostire under the 
P~iblic Iiiforiilatioii Act (the "Act"), chapter 552 oftlie Governi~ient Code. Your request was 
assigiied ID# 265640. 

TIie 1'01-t ,41-tIiiir I'olicc Dcpai-liiieiii (llic "ilcl~nrtiiieiit") icccivcil a I-eelliest Tor ii~formatioii 
I-elatiiig to tlic dccitli oi'a ii:iniecl iiitli\~itii~:il.  Yoii st:ile tliat t l i t  dcljartiiiciit li~is no iilfor~iiatioii 
tliat is I-esponsi\.c to oiic part oi'ilie I-tcllicst.' YOLI also iiifoi-iii  is that soiiic of the requested 
infori~iation has been released. Yoii claim that otIiel.responsive iiifoi-ntation isexcepted froiii 
disclosure iiiider sectioiis 552.101,552.108, aiid 552.1 1 1 oftlie Goveriiment Code. Wehave 
considered the exceptioiis yo11 claiiii and have reviewed tlie information you siibmitted. 

We first note tliat the s~ibiiiitted iiiforiiiatioii iiicl~ides a ciistociial deatli report. In 2003, tlie 
Oflice of tile Attoi-ney Gciiei.aI (the "OAG") i-cvised the foriiiat oi'a c~istodial death report. 
f'rc\~io~~i.Iy. tlic rcp~i- t  c o i l ~ i s ~ e d  of 1il.i' sec!ioii.i. 111 O p e ~ i  I ~ C C O I ~ ( I S  Dccisioii No. 521 at 5 
( l9SO). 1.w coiicl~~~iecl tli:it ~iiicler :ii~ticIc 40. I S ( b )  ol' 111~  C'ocli' 01 '  CI-iiiiiii~il Prcjceci~ire i i i  

coiiiiiiiztioii tvii l i  :I tiii-ccti\.c issiicil 13) ti12 (I;\(;. secrii>ii oiie ol'ii cii~ioi1i;il deatli report filed 
.i i i i l i  iliis oi'fice \ins pitblic iiili)i-ii~ntioii a i ~ d  iiiiist hc rcleascci, bii! seclioi?~ two tlii-oiigli five 
of tlie repoi-t. as well as attachiiieiits to tlic ireport, \vere coi~fidciitial. See C~iii i .  IJi-oe. Code 
ai-t. 49.18(b) (attorney geiieral sli;~ll iiiake report, with esccptioii ofany poriioii ofrcport tliat 
attot-iiey general detei-niii~es is pi-ivilegcd, a\.;iilable to aiiy iiitcrcs!ed person). A custodial 
death rcport iiow coiisists oSt\vo pages aiiti air attaclied suminary of liow tlie dcath occi~rred. 
Tiie OAG iias dctcrn1iiicd tliat tile t\\,o-page repoi-i aiid siiiiiiiiary iiiiist he released to the 
p~tblic; iiotve\.ei-. aiiy oilier dociii~ieiiis siihiiiitted ivitli (lie ieiised rcl~oi-i ai-c coi?fiden!iaI 

1 \Vc iioic tli;!t rlic !\ct iiocs i ~ o t  i-eqt~ii-c n goicriiiiiei~tal body to i-clcnsc i~ik>riii:i:io~i tliat diil 1101 exist 
\iIici! i t  I ~ C C I V C C I  ;I rcqiicst i>i- create iesiwiisi\i: iiihi-mntioii. Sc,e ii.oii. O/j/jorfiuiiiii~,s i1i.i.. Corij. i.. 
iiiisiii~iii~~iic, 562 S.W.2d 266 (.l'cs. Civ. ,2pp. -- S;in i\iitoiiiu 1978. i ~ i - i t  disiii'd); Opeii Records Dccisioii Uos. 
605 21 2 (1992), 55s at I (1990). 452 e l  3 (1986). 362 a1 2 (1983). 
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under article 49.18 of the Code of  Criminal Procedure. See irlso Opeii Records Decision 
No. 623 at 3 (1994) (exceptions to public disclosure under Act geiieraily not applicable to 
information that another statute expressly makes pt~hlic). Therefore, the department must 
release the submitted custodial death report and the summary of how the death occurred, 
which we have marked, under article 49.18 of the Code of Criminal I'rocedure. 

Next, we address yoiirclaimedexcel~tioiis to disclosure. Section 552.101 ofthe Goveriirneiit 
Code excepts from required public disclosiire "information considered to be confidential by 
law, either constitutional, statutory, or by judicial decision." Gov't Code 3 552.101, This 
exception encompasses information that another statute makes confidential. Y o i ~  raise 
section 552.101 in conjunction \vith sectio~i 143.059 of the Local Government Code.' 
Section 143.089 provides for the existence of two different types of personnel tiles relating 
to a police officer, including one that milst be iiiaintained as part of the officer's civil service 
file and another that the police department tiray maintain for its o w  internal use. See Local 
Gov't Code S l43.059(a), (g). The oficer 's  civil service file must contain certain specified 
items, includingconinieiidatioiis, periodic evaluations by the police officer's supervisor, and 
documents relating to any misconduct in any instance in \vhicli the departrneiit took 
disciplinary action against the officer under chapter 143 of the Local Gove~liineiit Code. Id. 
6 143.089(a)(l)-(2). Chapter 143 prescribes tlie follo\ving types of disciplinary actions: 
removal, suspensioii, demotion, and uncompensated duty. Iii $5 143.05 b.055. In cases in 
\vhich a police department investigates a police officer's rniscond~ict and takes discipli~iary 
action against an officer, it is required by section 113.089(a)(2) to place all investigatory 
records relating to the iiivestigatioil aiid disciplinary actioii, iticluding background 
documents sucli as coniplaints, witiicss statements, and doct~iiicnts of like nature from 
iiidivid~ials who were not in a supervisory capacity, in the police officer's civil service file 
niaintaiiled uiider section 143.089(a). See Ahboit v. Corp11.s Chi-i.sii, 100 S.W.3d 113, 122 
(Tex. App.-Austin 2003, no pet.). All iiivestigatory materials in a case resulting in 
disciplinary action arc "from the eliiploying departrneiit" when they arc held by orare  in the 
possession ofthe department because of its investigation into a police officer's miscoiiduct, 
and the department must for~rrard them to the service cornniission for placenient in the 
civil service personilel file. Iti. Such records may not be witlilield uilder section 552.101 of 
the Governmeiit Code in conju~iction with section 143.089 of tlic Local Governnient Code. 
See Local Gov't Code 5 143.089[tj; Open liecords Decision No. 561 at 6 (1990). 
Inforniation relatii~g to alleged iniscoiiduct oi- disciplin~lry action taken rnust bc removed 
from the police officer's civil sci-vice tile ii'tlic police dcpni-lmciit detei-mines that tliere is 
insufficient evidence to sustain tlic charge of~iiisconciirc~ 01- that the disciplinary action was 
taketi without just cause. .Sc,c Local (iov't Code 6 143.089(b)-(c). 

-We ulidcrsiaiid tlint the City oti'oi-I Ai-tii;ii i s  a c iv i l  sci-vice iiiiiiiicip:iIit). iindei- cliaptci- I33 of tlic 
1.oc;iI Govcl-iiineiit Code. 
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Subsection (g) of section 143.089 authorizes the police department to maintain, for its 
own use, a separate and independent internal personnel file relating to a police officer. 
Section 143.089(g) provides as folioits: 

A fire or police departiiieiit may iilaiiitain a personnel rile on a fire fighter or 
police ofiicei- employed by the dcpartnient for the department's use, but the 
department may not release any information contained in the department file 
to any agency or persoii requesting infomiatioil relating to a fire fighter or 
police officer. The department shall refer to the director or the director's 
designee a person or agency that requests information that is maintained in 
the fire fighter's or police officer's personnel file. 

Id. 5 143.089(g). In Citj' qf'Srzi~ Aritoriio 1.. Te.~n.s Artoi,i~ey Geizeriil, 851 S.W.2d 946 
(Tex. App.-Austin 1993, writ deiiicd), the court addressed a request thr iiiformation 
contained iii a police officer's personnel file maintained by the police department for its use 
and the applicability of sectioii 143.089(g) to that file. The records included in the 
departmental personnel file related to complaints against the police officer for which no 
disciplinary action was taken. The court detemiined that section 143.089(g) made these 
records confidential. See Ci& of'Siliz Ai~toilio, 851 S.W.2d at 949; see rilso City ofSnrz 
Antor~io v. Sorz Ar~toizio E.xpres.s-News, 47 S.W.3d 556 (Tex. App.-Saii Antonio 2000, no 
pet.) (restricting confidentiality uirder Local Gov't Code 3 143.089(g) to "iilformation 
reasonably related to a police officer's or iii-c tighter's employment relationshipnj; Attorney 
General Opinion JC-0257 at 6-7 (2000) (addressing fiiiictions of Local Gov't Code 
5 143.089ia) aiid (g) files). 

You state that some of the siibniittcd inforniation is contained in personnel files that are 
maintained by the department under section 143.089(g) of the Local Government Code. 
Bascd on your rcprcsentatioiis and our revicvv of tlie inihrn~ation in questioii, we conclude 
that the departiiient rniist withhold tht~t iiit'orii~ation cinder sectioii 552.10 1 ofthe Government 
Code in coi?junction with sectioii 143.059(g) of tlie Local Go!.criiiiierrt Code. 

Section 552.108 oi'thc Go\~ernme~il Code excepts iio111 disclosure "[i]nFormation held by a 
law entbrcc~iient agency or prosecutor tliat deals wit11 the dcteciion, investigation, or 
prosecution of critiie . . . i f .  . . i t  is inforiliation that deals with tlie detection, investigation, 
or prosecution of crime oiily in relatioil to an investigatioii that did not result in conviction 
or deferred adjudication.[.]" Gov't Code 3 552.108(a)(2). A governmental body that claiiris 
an exception to disclosiire under section 552.108 must reasonably explaiii how and why this 
exceptioii is applicable to the iiiib~~matioii at issue. .See id. 3 552.301(e)(l)(A); Expnrte 
Prliiif, 551 S.W.2d 706 (Tex. 1977). You state that thc I-est of the subn~itted information 
relates to a concliided i~ivestigatioii tliat dici not resiilt i i i  a coiivictioii or a defelned 
adjiidication. Bascd on your representatio!i atid our revieht, of ihe illformation iii question, 
we coiiclude that section 552.108(a)(2) is applicable in this instance. 
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Section 552.108 does not except from disclosure "basic iiiforn~ation about an arrested 
person, an arrest, or a crime." Gov't Code 552.108(~) .  Section 552.108(c) refers to the 
basic front-page information held to be p ~ ~ b l i c  in Noliston Clironicle P~ibl ishi i~g Co. V. City 
ofHouston, 531 S.W.2d 177, 186-88 (Tex. Civ. App.-Houston 114th Dist.] 1975), writ 
ivjd t1.r.e. per.curian1, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 
at 3-4 (1976) (summarizing types of information deemed public by Houston Cizronicle). The 
department must release basic information, including a detailed description o f  the offense, 
even if the information does not literally appear on the front page of an offense or arrest 
report. The department may \vitlihold the rest of the submitted inforniation under 
section 552.108(a)(2). 

In sumniary: (I  ) the department must release tlie marked c~~s tod ia l  death report and attached 
sumiiiary o f  the death under article 39.18 of  the Code of Criniinal Procedure: (2) the 
department must withhold the submitted information that is confidential under 
section 552.101 ofthe Government Code in colij~~nction withsection 143.089(g) ofthe Local 
Government Code; and (3) the department may \vithhold the rest of the submitted 
information under section 552,10S(a)(2) of the Government Code, except for the basic 
infomiation that the department miist release under section 552.108(c). As we are able to 
make these deterniinatioiis, we do not address your other arguments against disclosure. 

This letter ruling is limited to the particiilar records at issue in this request and Iiiiiited to the 
facts as presented to us; therefore. this riding nii~st not be relied i~poti as a previous 
determination regarding any other i-ecords or any other circumstances. 

This ruling triggers important deadlines regarding tlie rights and respo~isibilities of the 
governmental body and of tlie requestor. For example, governmental bodies are prohibited 
fi-om asking the attorney general to reconsider tliis ruling. Gov't Code 8 552.301(f). If the 
go\~er~imciitai body wants to challenge tliis ruling, the governmental body must appeal by 
filing sitit in Travis County \vitliin 30 calcndar days. Itl. $ 552.321(6). In order to get the 
full benefit ofsuch an appeal, the govci-iiiiiciitai body nust  file suit within I0  calendar days. 
Id.  $ 552.353(13)(3), (c). I f  the govcrniiiental body does not appeal this ruling and the 
govei-~iiiiental body docs not coiiipiy ~vitli i t ,  ilicn botli tlie recluestor and the attorney 
general have the riglit to file suit against the govet-miiental body to enforce this ruling. 
Id. 5 552.321(a). 

If '  this ruling reqiiires the govcriiiiicntai body to release all or part of tlie requested 
information, the govesnmci~tal body is responsible for taiting tlie next step. Based on the 
st:itu~c, the attorney general expccls that. i~poii receiving this I-riling; the govet-nmentai body 
\\:ill eithci- release tlie public records promptly purs~iani to section 552.22l(a) of the 
Gover-nnient Code or file a la~vsuit challengiiig this I-itling pursuant to section 552.321 ofthe 
Government Code. If the governmeiital body fails to do one of these things, then the 
recpestor should report that filil~ire to tile attorney general's Open Government llotline, toll 
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the govcrnmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texas Dep't ofpub.  Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under tlie Act the release of infonnation triogers certain oroced~~res -- 
for costs arid charges to the requestor. lfrecords are released in compliance with this ruling, 
be sure that all charges for the iilforniation are at or below tlie legal amounts. Questions or - - 
complaints about over-charging must be directed to Hadassall Schloss at the Oftice of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting LIS, the attorney general prefers to I-i'ceive any coniments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc: Submitted doc~nuents 

c: Mr. Adam J. Loe~vy 
Barry & Loe~vy LLP 
1 1  1 COII~I-css /.\.entie S ~ ~ i t e  300 
A~istin, Texas 78701 
(wlo enclosures) 


