
G R E G  A B B O T T  

Ms. Margo Kaiser- 
Staff Attorney 
Texas Workforce Coiiiliiission 
101 East 15"' Street 
Austin, Texas 78778-0001 

Y ~ L I  ask ~vlietlier certain iiiibrii~ation is siihject to reil~iireii piiblic disclos~i~.e iciidei- tlie Piiblic 
Inibriiration Act (the "Act"), chapter 552 of' tlie Goveri~iiicii~ Cocic. Yoiir request was 
assigned ID# 265610. 

Tile Texas Workforce Commission (tlie "coiiimissioii") received a reqiiest for the requestor's 
civil rights division claims files. You state that you will release soiiie o f  the reqiiested 
documents, but y o ~ i  claim that t l ~ e  i.eiiiail~ing information is excepted from disciosiire ~itider 
sectioiis 552.101, 552.11 1 ;  and 552.147 of tlie Govcriii~ient Code, as well as iindcr the 
federal i'reedoiii of liiforliiatioii Act ("FOiA"). LVc lia\,e considered tile cscel>lioiis yoti 
clain? and revie~ved tlie siibiilittcd i-epreseiitative sample oSinSo~-iiintion.' 

First, \ve address your claim that tlie siibinirted itlformation is siil~jject to FOIA. 
Section 2000e-5(b) oftitle 42 of tlic United States Code states in relevaiit part: 

Wheiiever a cliarge is filed by or on behalf of a person claiiiiiti~ to be 
aggrieved . . . allcgiiig that an eiiiploycr . . . lias engaged in ail ~iiila\vfiil 
eiiipioymciit practice, tile [Eqiial Erii i~loy~neli~ 01)port~iiiit)~ Coini~iissi~ii  ( 1 1 1 ~  

'\l'c;issiiiiie tiiil! ! i ~ e " r ~ ~ x i ' . s ~ ~ ~ i t ~ ~ . :  s:ilnpIc" oirccords subinittcil io iliis oilicc is ri-iil)  i-cpi-ssc!?t:~!ive 
of tlie rciliiestcd records as a iviiole. See Opcii Records Dccisiuii Kos. -199 (1988). 4'17 (I'JSS). l'liis ope11 
rccilsds lcttel-docs not rsacll and. tRcrcfi>rc, diics i i ~ t  aiitIiilri/.c tllc ~vi t l i l i~ ld i i~g  oi311y O L I I C ~  r ~ ~ j i i c ~ t e d  records 
to the estciit riint thosc records coiiraiii s i i b s ~ ~ n t i ~ l l y  diffcreiit typcs uE iiil'oriiiaiioii tliaii tIi:it siihmittcd to tliis 
,,l?icc. 
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'-EEOC")] s1i:ilI serve :I notice of tlic cliargc . . . on sucli eniployer . . .. tind 
shall make an investization illereof. . . . Charges shall not be niade pi~blic 
by the [EEOC]." 

42 U.S.C. 8 2000e-5(b). The EEOC is authorized by statute to t~tilize the ser\.iccs of state 
fair employment practices agencies to assist in nleetiiig its statutory mandate to ciiibrcc laws 
proliibiti~~g discriniination. See id. 8 2 0 0 0 ~ - l ( g ) ( l ) .  Yo11 iiilbr~n 11s that tile cornii~ission I~ns 
a contract ivitll tlie EEOC to invest is te  claiiiis o f  eniployment discrinlitiatioii ;~Ilegations. 
You assert that ~iiidcr the ternis of this contract. "access to cliargc and co1111-iIaiiit files is 
gover-tied by FOIA; i~icliitling the euccptions to disclosi~re found in FOIA." Yoii claini tliat 
bccaiise the EEOC \vould witliliold tlic si~binitteci int'or~nation ~iiider sectioii 552(b)(5) of 
title 5 of the  United Stares Code; the com~iiission should also \vitliliold this iiifornxitioi~ 011 

this basis. 

We note, lrowever, that FOIA is applicable to infol-rnation iield by an  agency of tlie iitdelxl 
qovernnient. .%e 5 U.S.C. $ 55 I (  I ) ,  111 this i~istcince, tile it~furnr;iiioii at issiic \vas el-eated - 
anti is niairitaiiicd bq, tlic coiiiir~issioi~. isliicli is si~bjcct to tlic state laws of Texas. .See 
Atiorney Geiici-a1 Opinioii M\ir-95 ( 1079) (ITO1A csccptions apply io fciieral n~ciicics.  not 
to state agencies): Opeii Records Decisioi-i Nos. 496 (IgSS), 123 (1976); see c11.so Open 
Records Decision No. 561 at 7 11. 3 (1990) (noting tliat federal aiithorities niay apply 
confidentiality principles found in FOIA diii'erently fiom way in whicli sucli pi.i~iciples are 
applied under Texas opeii records law); Davitlso~i v. Geo,git~, 622 F.2d 895, 597 (5th 
Cir. 1980j (state govern~i~ents are not subject to FOIA). F~irtlier, tliis o f i c e  lias stated in 
n~iiiierous opinions that infoi-111atio11 in tile possession of a go\~eriimental body o r  the State 
of Texas is not confidential or excepted from disclosure merely because the saiiie 
infori?~ation is or woilld be coiifidcntial in the hands of a federal agency. See, c . g .  Attorney 
Ge~ieral C)piiiion M\\'-95 ( 1  979) (coiicliidiiig illat iieitlier FOIA 1101- tile feclcral l'rivacy Act 
of 1974 applies to records lieid by state or local go\re~-nmeiital bodies i i i  Texas); Ol~eii 
ilecords Decisioii Xo. 124 (1 976) (conc l~~ding  'ict that infol-ni:ition lieid by federal agency 
is excepted by FOIA does not necessarily mean that same inforniatioii is excepted tiiider tlie 
Act Lvhen held by Texas governmental body). You do not cite to any federal law, nor are 
we aware ofaiiy siicli latvs, tl~cit ~ v o ~ i l d  pre-enil>t tlie applicability ofthe Act and ~vould allow 
t i ~ c  EEOC to make FOIA applicable to inforniation created a i ~ d  iiiaiiitained by n state ;igeiicy. 
.SLY' Atto~.ncy General Opinion JM-830 (1987) (EIJOC lacl;s ai~tlrority to rciliiiic n state 
aselicy to ignore state statiitcs). Tliiis. yoii Imse not silo\\-11 Iio\v tile contiact bct\vecn tlic 
E l O r  and tiit coiiinii.;sioii ~iialccs l:Ol!i ;~pplic;il~le to tile coiniliissio~i in tliis iirstance. 
Accordingly. tile coiriiiiissioii may not \vitiilloici ilic siih~iiiitcti ini'o~-i~iatio~l iiiitlcr FOIA. 

We next address yoiir ai-gunients tii~dei- section 552.101 of tlic Go\~ei-~iiiieiit Cotic. \\,Iiich 
excepts fi-om disclosiire "inforniatioii considered to he confidential by la\\,, either 
 constitutional^ stattitor).. or by judicial dccisioii." Ciov't Codc $ 552. I0 I .  This exception 
encoliipasses infoi~mation protected by otlicr statutes. I'iirsii;i~it to section 2 1.204 of'tlie 
Labor Codc. the coinniissioti niay iii\.cstigate a coiiiplnint 01' nil ~inlawiiil cn111loynie11t 
lxactice. See Lab. Code 3 2 1.204: see o1,so it/. $8 2 1 .OO 15 (l>oi\ci-s ol' Coii~inissiori oil 
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Human Rights under Labor Code chapter 21 transferred to commission's civil rights 
division), 21.201. Section 21.304 oftlie Labor Code provides that "[aln officer or eiriployee 
of the commission rnay not disclose to the piiblic information obtained by the con-imission 

3 ,  under Section 2 1.204 except as necessary to tlie coiiduct of a proceeding under this chapter. 
Icl. S 21.304. 

You indicate that tile submitted inforinntion pcrtaiix to acornplaint ofunIa\vS~~l employment 
practices investigated by tlie comiiiissioii ri~idcr section 21 2 0 4  and on beilaii'of the EEOC. 
We therefore agree that tltc subi11ittcd ii~foriiiation is c e r l y  confidciitial under 
section 21.304 of the Labor Code. 111 this illstance, however, the requestor is a party to the 
complaint ofdiscriiiiination. Sectioii 21.305 of the Labor Code cancel-ns the release of 
coniiiiissioii records to a party of a coniplnil~t filed under sectio~i 21.201 aitd provides: 

(a) The commission shall adopt rules allowi~ig a party to a complaiiit filed 
~iitder Section 2 1.201 I-easoiiableacccss toconimissioi? rccordsrelatiiig to the 
complaint. 

(b) Uiiless the coiiiplairit is resolved tl~rougli a voliintary setlleiilent or 
conciliation, on the writtell reqLies1 of a party tile executive director shall 
allow tlie party access to tlie coniinission records: 

( I )  after the final actio~i oi'tlic coinmissioil; 01 

(2) i f a  ci\,il cictioli I-elatiiig to tlie coi1ipl;iitit is tilcti i n  l'cdercil coiiri 
allegiiig a violalioit of' Scilcsal la\v. 

Irf. 5 21.305. At section 819.92 of title 30  of tlle Texas Adiiiiiiistrative Code, the 
coriir~iission lias adopted rules tliat govern access to its records by a party to a complaiilt. 
Section 819.92 provides: 

Pursuant to Texas Labor Cock 5 21.303 arid 8 21.305, [ilie comiiiissioiil 
sliall, on \vrittcii rcqiicsi o f a  pal-ty io perfected colnjtlaiiit iiiitlcr Texas Labor 
Coclc, $ 21 201 ,  alio\\. tire party access to tlic [coiliiiiissioii's] i-ecoi-ds, i11i1i.s~ 
tlie pei-fected coiiiplaint 112s heeii scsol\.cd tliroiigli a voliint;rry scttleineiit 01- 

co~iciliatioii agsecnicnt: 

( I )  followiiig tile final action of ihc [cori~rnission]; or 

(2) if a party to tile pcrrected con1pi:ririt 08- tile party's attor-llcy 
certifies i i i  ~vriiiiig that a civil action relatiiig io tile perfected 
complaint is pciidi~ig iir kdet-ill coiirt alicgiiig n violatioil of kdei-a\ 
la\\,. 
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40 T.A.C. 5 8 19.92. You indicate that the co~ritnission has conipleted its investigation oftlie 
coniplaint at issue. .Moreover, the co~uplai~rt  was not resolved through a voluntary settlenrent 
or conciliation agreeme~it. Thus, the requestor would have a right ofaccess to the sirb~nitted 
information pursuant to sections 21.305 and 819.92. 

This office has lony held that infomiation that is specifically made pi~blic by statute i?iay not 
be ~vitl~lield fro111 the piiblic ~inderany oftlre Act's exceptio~rs to pitblic disclosurc. See, e.g., 
Open Records DecisionNos. 544 (1990), 378 (1983), I6 1 (1977); I46 ( 1976). You contend, 
however, that "ail exceptioii to the gerieral rule of release to a party exists for contideiitial 
inter-rial agency ~i~enionirida[.j" ancl seek to withlrold the subnlitted irtfol-niation ~iiider 
seciion 552.1 1 I. 111 s~ipport o f y o ~ ~ r  co~itelition, you claim that a fcdel.a! coiirt I-ccognized a 
similar exceptioi, by finding that "the EEOC coiild witlrhold an iii\,cstigatoi-'s me11io1-antlum 
as predecisional under [FOlA] as part of tire deliberative process" in  ice 1.. U..S EEOEOC': 37 
F. S~1pp.2d 1144 (E.D. Mo. 1999). It1 hiioce, however, there \\,as no access provision 
analogoiis to sections 2 1.305 and 8 19.92 at issue. The court did not liave to decide ~vliether 
the EEOC may withhold tlie doc~imeiit ~~ndcrsect ion 552(b)(5) of title 5 ofthe Uiiited States 
Code despite the applicability ofan acccss pi-ovision. We therefore colicl~ide that tile present 
case is distingiiisliable from the coiirt's decisio~i in &face. 

Further, in Open Records Decision No. 534 (1989) this office exailtined \vlrethes tlie 
statutoty predecessor to section 21.304 of tlie Labor Code protected fro111 ciisclosui-e the 
Co~uniission on Human Rights' investigative tiles into discrimiiiatioi? charges filed with the 
EEOC. We staled that ~vhile the statutory prcdeccssor to section 21.304 of the  I.abor Code 
rirade all illforination collected or created by tile Commission on H~inian Rights during its 
investigatio~i of a coiriplaini coiitidential, "jt]his does not mean, 1ioweve1-, tliat the 
co~iin~issioii is authorized to \vitlihold the inibrmatinii from tire parties subject to the 
investigation." See ORD 534 at 7. Therefore, we coirclucled tliat tlie release pro\,ision grants 
a special right of access to a party to a coniplai~it. Thus, because access to the conimission's 
records created under section 21.201 is governed by sectioiis 21.305 and 81 9.92, n.e 
deterniiiie the s~11)iiiittcd iiijbsiiiiiti~ii niay ~ i o t  be tr.it11iieId hy tlie ~o~iii i i is ,~ioir  irnder 
section 552. I l 1 .  

i-Io\vever. t i i t  si~bniiiicd iiiforiiiation iiicliides iiii'ormaiion peslniniiig to niztliatioii and 
conciliation efforts. Y o ~ i  illso raise scctioii 552.101 i n  coiij~inctio~r with section 2!.207(b) 
of the Labor Code for this information. Sec~ io~ r  21.207(b) pro\:ides i n  pal-t as follows: 

(b) LVithoiit the wriire~i consent of the complainant and respoiidcnt. tlie 
conimission, its exec~nive dirccior, or its other ofticcrs 01-einployecs niay riot 
disclose to ihc pi~hlic inforiiiatioii about the ciibl-ts i n  a poi-iicular cast to 
rcsolvc an alleged discriininatory pi-actice by coiiki.eiice, ci)iiciliatioii. or 
persiiasion, regal-dless of \virctlier lilcrc is LI detci-niiiii~lioii of reasoii;~ble 
ciiilsc. 
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Lab. Code S 21.207jb). YOLI indicate tliat the information you have marked consists of 
information regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inform us that the eoniiiiission has not received the written consent o f  both parties 
to release this inforniatiori. Based on yo~r r  representations and olir review, we deteniiine that 
tlie iiifortiiation yo11 have markcd coilcerning efforts at mcdiatioli or coiiciliation is 
confidential pLirsLrant to section 21.207(b) of the Labor Code aiid milst be \\~ithheld iriider 
section 552.101 of the Govei.nriieiit Code or1 that basis. 

Firiaily, you claim that the social scciirity nrrmber in the subniitted infor-n!;iiion is esceltted 
fioiii disclosrrrc under section 552. I47 of the Government Code. Section 552.147 provides 
that "[tlhe social security number of a living person is excepted from" required piiblic 
disclosure under the Act. We note, however, that the requestor is the individual to whom 
the social security nutuber belongs. Section 552.023 provides a person, or a person's 
authorized representative, a special right o f  access to iriforniation held by a govert~meiital 
body tliat relkites to tlie person and that is protected ii.on3 lxihiii: disclosure by l;~\vs iiiteiided 
to protect tlie person's pl-ivacy interests. Accordiiigly, the requestor has a right of access to 
his social security number riiider section 552.023 of the Gover~ime~it  Code, atid this 
information must be released to liini. 

In silniniary, the itifortilation yorr have marked concerning efforts at niediatioii or 
conciliation is confidential purstrant to section 21.207(b) of tlie Labor- Code and nliist be 
withheld tinder sectioil552.101 of the Government Code. The remaining inforiliation nii~st 
be released. 

This letter- riiliiig is limited to tlie particilia[-records at issue in tliis request atid lirniteti to the 
fitcis as presented to 11s: therefore, tliis r ~ ~ l i n g  must iiot be relied upoil as a previous 
determination regarding any other records or any other circunistances. 

This rulirig triggers iriiportai~t deadlines regarding the rights aiid respoilsibiiities o f  tlie 
goveriimental body and of tlie requestor. For example, govcr~~mental  bodies are prohibited 
fro111 asking the attorney gerieral to I-ecoi~sidcr- tliis ruling. Go\r't Code 5 552.301(0. If the 
govemiiiental body wants to challenge this riiliiig, the goveriimeiltal body iiiust appeal by 
filing suit in Travis Couiity withiii 30 calclidar days. It!. $ 552.324(b). 111 oi.der to get the 
full beliefit ofs~icli  an appeal, the gover-iilneiital body riiiist file suit withiti I O  caleiidar days. 
I t / .  5 552.353(b)(3), (c). If the goveri~niciital body docs not appeal this riiling aiid the 
govcrnmeiital body does not coiiiply wit11 it, theii both tlie Irequestor and the attortley 
general have tile riglit to file sitit agaiiist tlie goveri~mciital body to ciiSorcc this ri~litig. 
Id. 552.32 I (a). 

I f  tliis 1-111irlg secjiiires tlic go\:ei-i~t~~eiital body to reieasc aii 01- part of' the reilriesied 
iiii'oriiiatioii. tlie go\~rr~t i~ent ; i I  body is I-csl>oiisihIc Sor- takirig tlie nest step. I3;ised or? the 
statute. the attor-riey geriei-a1 expects that, ilpon I-eceiving this I-iiliiig, tlie governmental body 
~ v i l i  either release the piiblic records proiiiptly pursuant to scctioii 552.221(a) of the 
Govcmmeiit Code or file a la\vsuit challeiiging t i is  ruling pursitaiit to section 552.324 oftlie 
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Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Goveniment Hotline, toll 
free, at (877) 673-6839. The requestor may also file a con~plaiiit with the district or couilty 
attorney. /c/. $ 552.3215(e). 

If this r i~l i~ig reiluires or perinits the governmental body to wiilil~old all or some of the 
requested information, the requestor- can appeal that decisioil by siiiilg the govern~~icntal 
body. Id. 5 552.321(a); Teems Dep'i o/'P~th. Si&&l v. Gilbrenlh, 812 S.W.2d 408, 41 1 
(Tex. App,-Austin 1992, no writ). 

Please renieniber that under the Act the release of inforn~ation triggers certain procedures 
for costs and charges to the requestor. 1freco1.d~ are released in compliance svith this ruling, 
bc sure that all chai-ges for the iilfor~nation arc at or below the legal amounts. Q~icstions or 
complaints about over-cliarging niust he directed to 1-ladassall Scliloss a1 the Oflice of the 
Attorney Geileral at (5 12) 475-2497. 

if  the govcr~~iiiental body, the requestor, or any other person has questions or coniments 
about this ruling, they may contact our office. Although there is no statutory deadliile for 
contacting us, the attorney general prefcrs to receive any coniments \vithin I0 caleitdar days 
of the date of this ruling. 

( ~ ~ ~ i . e L i . e L 3 ,  
Lauren Kleiiie 
Assistaiit Attorney Geiieral 
Open Recorcls Division 

lief ID# 265610 

Enc. Subiiiitted docuniei~ts 

c: Mr. Degerald R. Wilson ~ 

5839 Castlc Hunt 
San Antonio, Texas 782 18-4 1 12 
(\v/o enclosiires) 


