
G R E G  A B B O T T  

November 29.2006 

Ms. Sara Shiplet Waitt 
Senior Associate Comniissioner 
Texas Department of Iiisiirailce 
P.O. Box 149104 
Austin, Texas 787 14-9104 

Dear Ms. Waitt: 

Yoii ask \vliethcr certain iilforrnatio~i is s ~ ~ b j e c t  to requiredpublic disclosure under the Public 
Iiiformation Act (tlie "Act"), chapter 552 of the Government Code. Your request was 
assigned 1Il# 265560. 

The Texas Departii?erit of Insuraiice (the "department") received a reqiicst for the identity 
of the perso11 \vho i-eported safety \,iolaiions allegedly coiiiiiiitted by the requestor's client 
to tile tlivision of Workers' Coml)ciisation, as \\ell as a copy ofaiiy audio recoi-ding relating 
to tlie resulting investigation. Yoii inform us that tile requested audio recording does not 
exist.' You claim that the si~binitted inforillation is excepted from disclosure under 
section 552.101 of tlie Covernmeiit Code. We have considered the exception you claim and 
reviewed tlie submitted inforiliation. We lii~ve also coiisidered comments s~~bmi t ted  by the 
r-eq~lestor. Scle Gov't Code 5 552.303 (pi-ovidilig that iiitercstedparty liiay siibiiiit comments 
stating \vhy inforiiiation slioiild or slioiilii iiot be released). 

1 \\'e note ilriit i!ie Act does not rcqiiirc a govcrtimi.nt;il body to disclose itifor~iiatioti tliat did not m i s t  
oi tlic tiriie tlie request was receivcd oi- to prcpai-e ne\v iiifol-riiatioii iii respolise to a request ibr itiformetion. 
Ecoii. O/~[~or~~u~irie,s Dei*. C<II-[I. 1,. B~isIo!iiiinte, 562 S.C\'.Zd 266 (Tes. Civ. App.-San Anionio 1'176, \vi.ir 
dism'd); Opeti Records Decision No.  452 at 3 (1986). 
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Section 552.101 of the Government Code excepts froni public disclosiire "infortiiatioti 
considered to be coiifidentiai by law, either constitutional, statutory, or by judicial decision." 
Iri. $ 552.101. This exception encompasses the informer's privilege, \vIiich has long beeti 
recognized by Texas courts. E.g., Agi~iEai- v. State, 434 S.W.2d 935. 937 (Tex. Crim. 
App. 1969); I-liii.crhoi.i~e v. Stcite, 10 S.W.2d 724, 725 (Tex. Crini. App. 1925). Tlie 
inforiner's privilege protects froni disclosure the identities of persons wlio report activities 
over which the governmeiital body lias criininal or quasi-criminal la\v-enforcement atitliority, 
provided that the subject of tlie information does not already know the informer's identity. 
Open Records Decision No. 208 at 1-2 11975). The infornier's pi-ivilcge pi-otects the 
identities of individuals wlio report violatioi~s of statutes to tlie police or similar 
la\\-enforcemeiit ageiicies, as well as those who report violatioiis of statutes with civil or 
criiiiiiial penalties to "administrative officials having a duty of inspection or of law 
enforcenlent within their particular splieres." Open Records Decision No. 279 at 2 (198 1). 
The report must be of a violatiori of a critiiinal or civil statute. See Opcll Records Decisioti 
Nos. 552 at 2 (1990), 5 15 at 4-5 (1988). The privilege excepts the inforiiier's statemelit otdy 
to the extent necessaiy to protect that inforliier's identity. Open Records Decision No. 549 
at 5 (1990). 

Yoii state tliat the subniitted iiifoi-mntion co11t:iins idetitifyiilg iiiforiiiation o fa  coniplainant 
\vho repoi-ted possible violations of sectioiis 409.005, 409.000. atid 415.032 of the Labor 
Code, sectioiis 752.003, 752.004: 752.008, 754.01 1(17)(A), and 754.01 5 of [lie 1-lealtli arid 
Safety Code, atid the federal Occupation Safety and Health Act of 1970.29 U.S.C. 9 654, 
wliicli provide for civil and criminal penalties. You also indicate tliat this complaint was 
made to tlie departmetit's Division of Workers' Compensation, which is respolisible for 
enforcing these statutes. 

We note, however, tliat the requestor dispiitcs t l~e  department's argunieiits. Thc requestor 
asserts tllat tlie departtileiit must disclose tlic inforiiier's identity iindcr scctioii 402.092 of 
tlie Labor Code.' The I-equcstoi- at-gues tlirit tlie departii?enr iiiitst have closed tlie 
itivestigatioii at issue because it "llas either coi-rectly deterniinetl that tile complaint was 
groundless 01- ~iiade in bad faith, or lacks any basis if [sic] fact or evidelicc or is frivolous or 
lias shirked its duty." The basis for the departri~ent closing the investigatioi~ at issiie is a 
questioii of fact. This office cannot resolve factual disputes in thc opiilioii pi-ocess. See 
Ope11 RecordsDecision Sos .  592 at 2 (1991), 552 at 4 (1990): 435 at 4 (1986). \Vlierc a fact 

( I )  tlic coriipiaiiit was gi-o~ii~dicss os iii:!dc in h:id faitli: 
(2)  the cotii!>inirit lacks nny hasis i n  fi ici or cvideiice; 
(3) tlie coiiiplaiiit is fsivoloiis; os 
(1) tiic coiii~iI;iiiit is dorie s l ~ c ~ i f i c i t l l y  fix ~ ~ i i ~ p c t i t i ~ c  or CCOIIIIIIIIC adioiiiagu. 
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issue cannot be resolved as a matter of law, we must rely on the ihcts alleged to 11s by the 
governn~eiital body requesting our opinion, or LIPOII those facts that arc tliscet-nihle fi-om the 
documents submitted for our inspectioii. See Open Records Decision No. 552 at 4. 
Therefore, based on the departinent's rcpresentatiot~s ant! o ~ l r  review of the inforiiiatioii at 
issue, \vc conclude that the departmei~t may ~vithliold the itiibrmer's identifying information 
under section 552.10 1 ofthe Governnieiit Code in co i~ j~ i i~c t ion  \vith the ii~fot-nier's privilege. 

This letter ruling is liiiiited to the particiilar records at issue in this request and limited to tile 
Fdcts as presented to us: therefore. this ruling must not be relied upon as a previoi~s 
cieterinitiatiorr regarding any othec- records or airy other ciscumstairces. 

This riiliiig triggers important deadlities regarding the rights and responsibilities of the 
govert~niental body and of the reqilestor. For esample: governnientai bodies are proliibited 
fro111 asking the attorney general to 1-econsider tliis ruliiig. Go\r't Code $ 552.301(fj. If tlre 
goveriimental body wants to chaileiige this ruling, the governtnental body initst appeal by 
filing suit in Travis County within 30 calendar days. I t / .  $ 552.324(b). In order to get the 
frill benefit ofsuch an appeal, the governmental body iii~lst file suit \vitliin 10 calendar days. 
Id. S 552.353(b)(3), (c). If the gover~imental body does not appeal this ruling and tlre 
eoveri~nientai body does not coii~ply with it: then both the reqiiestoi-and tl~eattorney general - 
have the right to file suit against the governmental body to enforce illis niliiig. I(/. 
3 552.321(a). 

li' this ruling requires the govet-itniental body to release all or part of the rcq~iestcd 
infori~~ation, the govemmeiilal body is rcspo~isible for taking tile next steil. Rascd or1 tile 
statute, the attor-ney general expects that.. upon receiviiig tlris riiliitg. tile go\.erni~ic~liai body 
will eitliei- release the piiblic recoi-ds promptly purs~~arlt  to sectioii 552.221(a) of the 
Gavel-iiincni Code or file a lawsuit clinllenging this r ~ ~ l i n g  piirsu;-int to scctioii 552.324 oftlie 
Goveriliiient Code. If the governmeiital body fails to do one of tliese tliings, the11 tlie 
requestor should report tliat failure to the attorney general's Open Gover~iinetit IHolline, toll 
free, at (877) 673-6839. The requestor 111ay also tile a coinplair~t \vitlr the ciisti-ict or couiity 
attorney. Iti. 552.3215(e). 

I f  this rulii~g requires oi- periiiits tlie goveniiiiental bocly to \vitiil~old 311 01- soiiic of tlie 
requested inforiiiatioii. the requestor can appeal that dccision by suing the go\.erniiicntal 
body. Id. 5 552.321(a); Te.rc~s D t ~ p ' i  qfPith. S'trfi~ij' 1,. i;i//~i-c>citii, 542 S.kV.2d 405, 41 1 
(Tcx. App.--Austin 1992, iio writ). 

I'lease remember that under the Act the release of information triggers certaiii procedures 
for costs and eliarges to the requestor. ICrccords are released iii  eonipliance w ~ i t l r  this rulii-ig, 
be sure tliat all charges for tlie infoi-matioil are at or below tile legal amoiiiits. Questioiis or 
coriiplaints about over-cliargitig miist be directed lo IIadass~ilr Schioss at Ilrc O f i c e  of the  
Attoriiey Getieral at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or conimcnts 
about this rul~ng, they may contact our office. A l tho~~gh  there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jaime L. Flores 
Asslsrant ,4ttorney General 
Open Records Div~sion 

Ref: ID# 265560 

Enc. Submitted docu~nents 

c :  Mr. CVilliam D. Peisen 
4430 South McColl Road 
Edinburg, Texas 78539-9608 
(wlo enclosures) 


