ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 5, 2006

Ms. Susan Camp-Lee

Sheets & Crossfield, P.C.

309 East Main Street

Round Rock, Texas 78664-5246

OR2006-14270
Dear Ms. Camp-Lee:

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 266338,

The City of Elgin (the “city”), which you represent, received a request for the following
information pertaining to a named former police officer: (1) a copy of the officer’s complete
personnel file, (2) copies of any disciplinary actions taken against the officer, (3) any
document that indicates or references the reason the officer left his position as an officer with
the City of Mustang Ridge. You state that the city is releasing some of the requested
information to the requestor. You claim that portions of the submitted information are
excepted from disclosure under sections 552.101, 552,117, and 552.130 of the Government
Code. We have considered the exceptions you claim and reviewed the submutted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552,101, Section 552.101 encompasses federal statutes. The submitted information
contains an [-9 form (Employment Eligibtlity Verification), which is governed by
section 1324a of Title 8 of the United States Code. This section provides that an -9 form
and “any information contained in or appended to such form, may not be used for purposes
other than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also § C.F.R.
§ 274a.2(b)(4). Release of the form in this instance would be “for purposes other than for
enforcement” of the referenced federal statutes. Accordingly, we conclude that the -9 form
is confidential and may only be released in compliance with the federal laws and regulations
governing the employment verification system.

The submitted information includes a W-4 form, which is also excepted from disclosure
under section 552.101. Title 26 section 6103(a) of the United States Code renders tax return
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information confidential. This term has been interpreted by federal courts to include any
information gathered by the Internal Revenue Service regarding a taxpayer’s liability under
title 26 of the United States Code. Mallas v. Kolak, 721 F. Supp 748 (M.D.N.C. 1989).
Because the W-4 form constitutes tax return information, the city must withhold this
information under section 552.101 of the Government Code in conjunction with federal law.'

Section 552.101 also encompasses criminal history record information (“CHRI”)} generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow ifs individual law with respect to CHRI
it generates. /d. Section 411.083 of the Government Code deems confidential CHRI that
the Texas Department of Public Safety (“DPS™) maintains, except that the DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’'t Code § 411.083, Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. /d.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090 - .127.
The city must withhold the CHRI you have marked in red under section 552.101 of the
Government Code in conjunction with federal law and subchapter F of chapter 411 of the
Government Code.

The submitted information includes L-2 Declarations of Medical Condition and an L-3
Declaration of Psychological and Emotional Health required by the Texas Commission on
Law Enforcement Officer Standards and Education (the “commission™). These declarations
are confidential pursuant to section 1701.306 of the Occupations Code, which provides:

{a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license 1s sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

1 . . L. .. ) . -
As our ruling on this issue is dispositive, we need not address your argument under section 552,10/
of the Government Cade in conjunction with common-law privacy.
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(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Oce. Code § 1701.306. Therefore, the city must withhold the submitted L-2 and L-3
declarations under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code.”

The submitted information also includes F-5 forms (Report of Resignation or Separation of
License Holder), which are Texas Commission on Law Enforcement Officer Standards and
Education reports. Section 1701.454 of the Occupation Code provides as follows:

(a) A report or statement submitted to the commission under this subchapter
is confidential and is not subject to disclosure under Chapter 552,
Government Code, unless the person resigned or was terminated due to
substantiated incidents of excessive force or violations of the law other than
traffic offenses.

(b) Except as provided by this section, a commission member or other person
may not release the contents of a report or statement submitted under this
subchapter. The report or statement may be released only by the commission
employee having the responsibility to maintain the report or statement and
only if:

(1) the head of a law enforcement agency or the agency head’s
designee makes a written request on the agency’s letterhead for the
report or statement accompanied by the agency head's or designee’s
signature; and

{2) the person who is the subject of the report or statement authorizes
the release by providing a sworn statement on a form supplied by the
commission that includes the person’s waiver of liability regarding an
agency head who is responsible for or who takes action based on the
report or statement,

fd. § 1701.454. The city rust withheld the F-5 forms pursuant to section 552.101 of the
Government Code in conjunction with section 1701.454 of the Occupations Code.

“As our ruling on this issue is dispositive, we need not address your argument under the Medical
Practice Act, chapter 159 of the Occupations Code.
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Section 552.117(a)(2) of the Government Code excepts the current and former home address
and telephone number, social security number, and the family member information of a
peace officer regardless of whether the officer made an election under section 552.024 of the
Government Code or complies with section 5521175 ofthe Government Code. This section
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. The
city must withhold the information you have highlighted in yellow, as well as the additional
information we have marked, pursuant to section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator’s license, driver’s license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The city
must withhold the Texas motor vehicle record information you have highlighted in green,
as well as the additional information we have marked, under section 552.130 of the
Government Code.

In summary, the submitted -9 and W-4 forms must be withheid under section 552.101 of
the Government Code in conjunction with federal law. The city must withhold the CHRI
vou have marked in red under section 552.101 of the Government Code ia conjunction with
federal law and subchapter F of chapter 411 of the Government Code. The city must
withhold the submitted L-2 and L-3 declarations under section 552.101 of the Government
Code in conjunction with section [701.306 of the Occupations Code. The city must
withhold the submitted F-5 forms pursuant to section 552.101 of the Government Code in
conjunction with section 1701.454 of the Occupations Code. The city must withhold the
information you have highlighted in yellow, as well as the additional information we have
marked, pursuant to section 552.117(a)(2) of the Government Code. The city must withhold
the Texas motor vehicle record information you have highlighted in green, as well as the
additional information we have marked, under section 552.130 of the Government Code. The
remaining submitted information must be released to the requestor.

This letter ruling 1s limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). 1fthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Jd.
§ 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govermment Code or file a lawsuit challenging this ruling pursuant to section 552.324 of'the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a);, Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ),

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. If records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

YA I

Jaime L. Flores
Assistant Attorney General
Open Records Division

JLF/eb
Ref: ID# 266338
Enc. Submitted documents

c: Mr. Richard L, Aman
14405 Walters Road, Suite 300
Houston, Texas 77014
(w/o enclosures)



