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G R E G  A B B O T T  

December 5,2006 

Ms. YuShan Chang 
Assistant City Attorney 
City of Houston 
P.O. Box 1562 
Houston, Texas 7725 I -  I562 

Dear Ms. Chang: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yo~irreqnest was 
assigned ID# 266037. 

The City ofHonston (the "city") received a request for information relating to certain blocks 
of two specified city streets. You claim that some of the requested information is excepted 
froin disclosure under sections 552.101 and 552.107 of the Government Code. We have 
considered the exceptions you clainl and have reviewed the information you submitted. 

Section 552.101 of the Government Codc excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 6 552.101. You raise section 552.101 in conjunction with the common-law 
infon-ner's privilege, which Tcxas courts have long recognized. See Aguilar- v. State, 444 
S.Mr.2d 935, 937 (Tex. Crim. App. 1969). The infonncr's privilege protects the identities 
of persons who report activities over which the goveminental body has criininal or quasi- 
criminal law-enforcement authority, provided tllat the subject of the infonnation does not 
already know tlie infor~ner's identity. See Open Records Decision Nos. 5 15 at 3 (1998), 208 
at 1-2 (1978). The informer's privilege protects the identitics of individuals who report 
violations of stati~tes to the police or similar law-enforcement agencies, as well as those who 
rcport violations ofstatutcs with civil ofcrimi~lal penalties to "administrative officials having 
a diity of illspection or of law enfoi-cement within their particiilai- sphercs." See Open 
Records Dccisio~l No. 279 at 2 (1981) (citing Wigmore, Evidence, 5 2374, at 767 
(McNa~lghton rev. cd. 1961)). The rcport InLrst be ofa violation of a cri~ninal or civil statute. 
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See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). The privilege excepts 
the informer's statement only to the extent necessary to protect the inforn~er's identity. See 
Open Records Decision No. 549 at 5 (1990). 

You seek to withhold highlighted portions of the submitted doc~~ments  on the basis of the 
infonrler's privilege. You state that the highlighted information identifies an individual who 
reported an alleged violation of a deed restriction. You inform us that the violation was 
reported to the city legal department, which is authorized by the city code to enforce a deed 
restriction. You explain that a failure to comply with a deed restriction is a civil violation 
that is punishable by a penalty of up to $1,000.00 for each day of the violation. Based on 
your representations and our review of the inforn~ation at issue, we conclude that the city 
may withhold the highlighted information under section 552.101 in conjunctioii with the 
common-law informer's privilege. 

Section 552.107(1) of the Government Code protects information that comes within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govenisnental body must demonstrate that the information constitutes or 
docun~ents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
governmental body. See TEX. R. EVID. 503(b)(l). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client governmental body. See In re Tex. 
Frrrrizeltr 111s. Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attorncy-client privilege does not apply if attorney acting in capacity other than that of 
attorney). Governmental attorneys often act in capacities other than that ofprofessional legal 
counsel, s ~ ~ c h  as administrators, investigators, or managers. Thus, the mere fact that a 
conniiunicatioir iirvol\~es an attorney for tlie government does not desnonstrate this element. 
Third, the privilcge applies only to co~ann~siications between or among clients, client 
representatives, lawyers, and lawyer representatives. See Tr:x. R. Evil>. 503(b)(l)(A), (B), 
( C )  ( D )  (E). Thus, a governmental body iniist infornr this officc of the identities and 
capacities of the individuals to whom each commuuication at issuc has been made. Lastly, 
tlie attorney-client privilege applies only to a colljirienticrl communication, id. 503(b)(l), 
ineaning it was "not intended to be disclosed to third persons other than tlrose to whom 
disclos~ire is nrade in fiirtherancc of the rendition of professional legal services to the client 
or those rcasoiral~ly nccessaty for the transmission of the communication." It1 503(a)(5). 
Whether a communication inects this definition depends oil the iiireiit ofthe partics involved 
at the time tile information was conrmunicatcd. Scc Oshorizc v. Jolinson, 954 S.W.2d 180, 
184 (Tex, App.----~Waco 1997, no cvrit). Moreover, because thc client nlay eiect to waive the 
privilegc at any tinie, a gavel-rrmental body must csplain that the confidentiality of a 
communication has heen sriaisitained. Section 552.107(1) generally excepts air entire 
conrm~~nicatioi~ that is demonstrated to he protecteti by tlic attoi-~rcy-client privilegc unless 
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otherwise waived by the governmental body. See Huie v. DeShnzo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, includiilg facts contained therein). 

You state that the submitted information includes confidential communications between 
attorneys for the city and their client that were made in connection with the rendition of 
professional legal services. Based on your representations and o w  review of the submitted 
infonation, we have marked the inforn~ation that the city may withhold on the basis of the 
attorney-client privilege under section 552.107(1). 

In summary: (1) the city may withhold the highlighted information that identifies the 
informer under section 552.101 of the Government Code in conjunction with the eommon- 
law inforn~er's privilege; and (2) the city may withhold the infonnation that we have marked 
under section 552.107(1) of the Government Code. The rest of the submitted information 
must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Code 5 552.301(f). If the 
govemmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. lil. 5 552.324(b). In order to get the full 
benefit of such an appeal, the govemrnental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the govemmental body does not appeal this ruling and the 
govemmental body does not comply wit11 it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmeiital body to release all or part of the requested 
inforination: the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this r~~l ing ,  the govcmniental body 
will either release thc public I-ecords proniptly pursuant to section 552.221(a) of thc 
Government Codc or file a lawstiit challenging this n~ling pursuant to section 552.324 ofthe 
Governn~eiit Code. if thc govcrn~i~cntai body fails to do one of tl~ese things, then the 
rcqtlestor sl~ould report that failtire to the attorney general's Open Government Hotline, toll 
free, at1877) 673-6839, Tlie requestor may also file a complaint with the district or county 
attorney. I d  5 552.32 1 5(e). 

if this ri~litig requires or permits tllc govcmniental body to withhold all or some of the 
requested infonnation, the requestor can appeal that decision by suing the governmental 
body. lil. 5 552.32 1 (a); Texas Ilep 'I o/ l'iih. S ~ f e t y  1,. Giihrec~tli, 842 S. W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 



Ms. YuShan Chang - Page 4 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Ref: IDi: 266037 

Enc: Submitted documents 

c: Mr. Bryan R. Klein 
701 West 43'" 
Houston, Texas 7701 8-4401 
( ~ l o  enclosures) 


