
G R E G  A B B O T T  

December 1 1,2006 

Mr. James M. Frazier I11 
Assistant General Counsel 
Office of the General Counsel 
Texas Department of Criminal Justice 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Mr. John C. West 
OIG General Courrsel 
Texas Department of Crinlinal Justice 
P.O. Box 13084 
Austin, Texas 787 1 1 

Dear Mr. Frazier and Mr. \Vest: 

You ask whethercertain information is siibject to I-equired public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID8 2 6 6 5 5 6 .  

The Texas Department of Criminal Justice (the "department") received a request for five 
categories of infomiation pertaining to Way Back House, Inc. ("Way Back"). The 
department and the Office of the liispector General (the "OIG") have submitted separate 
briefs, as well as separate docuiiielits that each seeks to withhold fro111 disclosure. The OIG 
indicates that it is releasi~ig sonle o r  the requested i~ifor~~iation to tile requestor with 
redactions pursuant to the previous determination issued by this office in Open Records 
Letter No. 2 0 0 5 - 0 1 0 6 7  (2005) . '  The OIG also states that it is withholding social security 
n ~ ~ m h e r s  under section 5 5 2 . 1 4 7  of the Government Code.' The OIG claiius that the 

'Open Records l.etterSo. 2005-01067 (21105) sei-vcs ;is a previoiis dciei-iiiiiiation tiiat thc prcsciit and 
formcr Iioiiie addresses aiid telephone iitiii-ibcrs, social sccurity ntiiiibers, aiid fiin-iily nieii-ibcr info!-niatioii or  
current or foimer employees o i the  depnrtnietit. regardless ofwi~etliei- tile ciii-rent or foriiieremployee coiiipiies 
\villi scction 552.1 I75 of  [lie Govcriiment Code, al-e excepted froiii disclosiire tinder sectioii 552.1 l7(a)(3) of 
tlic Governineiit Code. 

'\Ye iiotc tlint section 552117(b) oftlie (;o~criiiiieiit Code aiitliori/.cs n goieriiiiiciital body to redact 
a liviiig person's social security iitiiiiber froiii litihlic rciease withotit tile !necessity ofrcijtiest~ng a decisiori lroiii 
riiis oftice iiiidcr the Act. Ciov't Code 5 5 2 i l 7 i b ) .  
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remaining requested infomyation is excepted fro111 disclosure i~tider seetioris 552.101 
and 552.108 of the Government Code. The department claims that the information it has 
submitted is excepted froni disclosure under sections 552.101 and 552.136 of the 
Government Code.' The denartmelit also states that the release of nortions ofthe submitted 
infomiation may implicate the proprietary interests of third party )\'a). Back. Accordingly, 
the de~artnient provides documentation showing that it notified Way Back ofthe request and - 
of Way Back's right to submit conlnients to this office as to ~ v h y  the requested information 
should not be released to the requestor. See Gov't Code $552.305(dj; .see nlso Opcn Records 
Decision No. 542 (1990) (deter~nining that statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain the applicability o f  
exception to disclose under Act in certain circumstances). We have considered the 
submitted argtln1eiits and reviewed the submitted representative samples of information.' 

Initially, Lve note that the inforniation subniittcd by the OIG includes a custodial death 
report. Article 49.18(b) ofthe Code of Criminal Procedr~re provides tliat the attorticy general 
shall make the custodial death repolt available to any interested person, with the exception 
of any portion of  the report tliat the attorney ge~icral determines is privileged. See Code 
Crim. Proc. art. 49.18(b). In 2003, tlie Office of the Attorney General revised the forniat of 
a c~istodial death report. The attorney general lias determined that the two-page report and 
summary must be released to the public; however, any other doci!meiits sub~iiitted with the 
revised report are confidential uiidcr article 49.1 8 of the Code of Criminal Procedure. See 
c~lso Open Records Decision No. 623 at 3 (1994) (exceptions to pubiic disclosure irnder Act 
generally not applicable to infomiation that another statute expressly makes public). In this 
instance, you have submitted tlie revised ciistodiai deatli report. Accordingly, the subiuitted 
two-page ciistodial death report iiiust be released uiider article 49. IS o f  the Code ofC~-iminal 
Procedure. 

Next, we note that an interested third party is allo\ved ten business days after the date of its 
receipt of the governme~ltal body's notice under scctio~i 552.305(d) to submit its reasons, if 
any, as to why requested inforn~ation relating to tliat party slioi~ld be withlieid froni 
disclosure. See Gov't Code $ 552.305(c1)(2)(Rj. As of tlic date ofthis letter, Way Back has 
not siibmitted any coninieiits to this ofiice expiailling ho\v release oftlie information at issue 
would a fkc t  its proprietary i~itcrests. Therefore, tlie interested third party has provided us 
\\~itli no basis to conclude that i t  lias a protected proprietary interest i i i  any oftlie submitted 
information. See it[. 6 552.1 10(h) (to prevent disclosl~re of conimercial or fiiiancial 
i~iihrmatioii, paity ~iiust show by specific factiral or evideritiary material, not coiiclitsor-y or 

'We note tliat i i i  its brief dated October 12. 2006, the dcpaitiiiciit \ ~ ~ i l ~ r l r c ~ v  its assertions of 
sections 552.104, 552107, 552.108. 552.1 1 1 .  552.134. aird 552.137 oi' tlrc Cio\eriimeiit ('oili. Sos the 
iiiforiiiation it subinitted. 

"Vcassiimc that tlie " r ep re sc i i t ;~ t i~c~ t i i p Ie"o f r ec~rd~  siib~nittcd to 111:s uliice are trul~reprcsetitativc 
o f  :tic reiji~rsted lrccords as :I \\.i!ole. Set, Opeii liecords ikcision Nos. 409 (IL)SS). 496 (1')iiS). This open 
sccords letter does inot rcacl!. aiid tlicsef'orc does iio: aiitliosize tile witlihi~idi~ig oi: a!?) otircr rcqiicstcd i-ccords 
to tlic extent that ttiosc records coiitaiii subst:i~iti:~Il~~ differctlt ty l?~s  of i~if<isi~iat~oii riian tlint siibnrittcd to tliis 
oftice. 
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generalized allegations, that it actually faces competition and that siibstantial competitive 
illjury would likely result from disclosure); Open Records Decision Nos. 639 at 4 
(1996), 552 at 5 (1990) (party must establish prittzafacie case that information is trade 
secret), 542 at 3 (1990). Accordingly, we conclude that the department may not withhold any 
portion of the submitted information on the basis ofany proprietary interest that IVay Back 
may have in the information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code S 552.101. This exception encompasses informatioil that another statute makes 
confidential. Both the department and the OIG raise section 508.313 of the Government 
Code \vhicli provides in part: 

(a) All information obtained and maintained, including a victim protest letter 
or other correspondence, a victim impact statenlent, a list of inl-iiates eligible 
for release on parole, and an arrest record of an inmate, is confidential and 
privileged if the infomiation relates to: 

(1) an inniate of the institiltioual divisioii [ofthe departmeiit] subject 
to release on parole, release to mandatory supervision, or executive 
clemency; 

(2) a releasee; or 

(3) a person directly identified in any proposed plait of release for an 
inniate. 

(f) This section does not apply to information that is subject to required 
public disclosilre under Sectioit 552.029 [of tlie Goveritnient Code]. 

Gov't Code s 508.313(a), (f); see c~lso id 508.001(9) ("releasec" means person released 
on parole 01- to mandatoi-y superi~ision), We note that section 508.313 is explicitly made 
subject to section 552.029 of tlie Governnieiit Code. See id. s 508.3 13(f). Sectio~t 552.029 
provides: 

Notwithstanding Section 508.313 01- 552.134, the following inforniatio~i 
about an inmatc who is confined i n  a facility operated by or ~ ~ n d e r  a contract 
witli the [depa~t~nent] is subject to required disclosure under 
Scctioii 552.021 : 

(8) basic informatio~i regarding the death of an initlate in custody, ail 
incident in\~olving the use of force, or an alleged crime iitvol\~iiig the 
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Id. $ 552.029(8). Pursuant to section 552.029(8), basic information regarding the death of 
an inmate in custody, an alleged crime involving an inmate, and an incident involving the 
use of force is subject to required disclosure. 

The department states that the information it has marked, and the OIG states that the 
information it has submitted, is maintained by the department and relates to individuals 
released on parole or to niandatory super\~isioti. Based on these representations and our 
review of the infomiation at issue, we agree that it is confidential under 
section 508.3 13(a)(2).We note, however, that aportion ofthe submitted information contaitis 
infonnation regarding the deaths of inmates wliile in the custody of a facility operated under 
contract with the department. Thus, while the department and the OIG must geiierally 
withhold the information at issue ~ i ~ i d e r  section 552.10 I in conjunction with section 508.3 13 
of the Government Code, the depastnient and 01G must release basic information regarding 
the deaths of inmates pursuant to section 552.029(8) of the Governmetit Code." 

The department raises section 552,136 oftlieGovernnietit Code for portions ofthe remaining 
submitted information. Section 552.136 of the Government Code states that 
"[nlotwithstanding any other provision of this chapter, a credit card, debit card, charge card, 
or access device number that i s  collected, assembled, or maintained by or for a 
goveniniental body is confidential." Gov't Code 5 552.136. The depart~neiit must, 
therefore, withhold the batik account numbers that we have marked under section 552.136. 

In summary, the OIG must release the submitted two-page custodial death report under 
article 49.18 ofthe Code ofCriniina1 Procedure. With the exception ofbasic informatioil that 
must be released under sectioti 552.029(8) of the Government Code, the inforniatiot~ at issue 
that is maintained by the department and relates to a person released on parole or to 
mandatory supervision must be withheld under sectioii 552.101 of tlie Go\~emmeiit Code in 
conjuiiction with section 508.313 ofthe Government Code. The bank account ~iu~iibers that 
\ve have iiiarked tinder section 552.136 niust be withheld by the department. The remaining 
infoi-~iiatioii tiiust be released, 

This letter r~tling is limited to the paiticiilar records at issue in this request and liniitcd to tlie 
facts as presented to us; therefore, this rulitig niust not be relied rrpo~i as a previous 
determination regarding aiiy other records or any other circunistatices. 

This riiliiig triggers importaiit deadlines regarditig the rights and rcspoiisibilities of the 
governmental body and of the requestor. Fos example: governmental bodies are proliibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(1). If tlie 
govemn~ental body cvaiits to challenge this riiling, tlie governmental body iiiust appeal by 
filing suit in Travis Cotinty \vitliin 30 caleirdar days. Id.  5 552.324(b). I11 order to get the 

'As our I-itling is disposirive. i i e  tiucii not addicss tiic i-ciiinitiitig at-gii~iictiis ag~ii is i  disciosiirz of tliis 
itifovtiii~~io~~. 
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full benefit of such an appeal, the governmental body niust file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply lvith it, then both the requestor and the attorney 
general have the right to file suit against the govemniental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling req~iires the governmental body to release all or part of the requested 
inforniation, the governmental hody is responsible for taking the next step. Based on the 
staiute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the p~iblic records proniptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental hody fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governniental body to withliold all or some of the 
requested inforniation, the requestor can appeal that decision by suing the governniental 
body. Id. 5 552.32I(a); Te.xns Dep't oJP1ib. Sqlt;Q* v. Gil/~r.enflr, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under tlie Act tlie release of infonilation triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the iiifol-niation are at or below the legal amounts. Questions or 
coniplaints about over-charging niust be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our oftice. Althoiigli there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Lisa V. C~~br i e l  
Assistant Attorney General 
Open Records Division 
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Enc. Submitted documents 

c: Mr. Kevin Krause 
Dallas County Reporter 
The Dallas Morning News 
P.O. Box 655237 
Dallas, Texas 75265 
(W/O enclosures) 

Mr. Albert Richard, Jr. 
Executive Director 
Thc Way Back House, Inc. 
6 2  1 1 Denton Drive, #C 
Dallas, Texas 75235 
(wlo enclosures) 


