ATTORNEY GENERAL OF TEXAS
GREG ABBOTTY

December 11, 2006

Mr. James M, Frazier I11

Assistant General Counsel

Office of the General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsvilie, Texas 77342-4004

Mr. John C. West

OlG General Counsel

Texas Department of Criminal Justice
P.O. Box 13084

Austin, Texas 78711

OR2006-14469
Dear Mr, Frazier and Mr, West:

Youask whether certain information is subject to reguired public disclosure under the Public
Information Act {the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 266556.

The Texas Department of Criminal Justice {the “department”) received a request for five
categories of information pertaining to Way Back House, Inc. ("Way Back™). The
department and the Office of the Inspector General (the “OIG”) have submitted separate
briefs, as well as separate documents that each seeks to withhold from disclosure. The OIG
indicates that 1t 1s releasing some of the requested information to the requestor with
redactions pursuant to the previous determination issued by this office in Open Records
Letter No. 2005-01067 (2005)." The OIG also states that it 1s withholding social security
numbers under section 552.147 of the Government Code” The OIG claims that the

'Open Records Letter No. 2005-01067 (2005) serves as a previous determination that the present and
former home addresses and telephone numbers, social security numbers, and family member information of
current or former employees of the department, regardless of whether the current or former employee complies
with section 552.1175 of the Government Code, are excepted from disclosure under section 532.117(a)(3) of
the Government Code.

We note that section 532.147(8) of the Government Code authorizes a governmenta! body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov’t Cede § 552.147{(b).
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remaining requested information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. The department claims that the information it has
submitted is exceptéd from disclosure under sections 552.101 and 552.136 of the
Government Code.” The department also states that the release of portions of the submitted
information may implicate the proprietary intevests of third party Way Back. Accordingly,
the department provides documentation showing that it notified Way Back of the request and
of Way Back’s right to submit comments ta this office as to why the requested information
should not be released to the requestor. See Gov't Code § 552.305(d); see a/so Open Records
Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain the applicability of
exception to disclose under Act in certain circumstances). We have considered the
submitied arguments and reviewed the submitted representative samples of information.*

Initially, we note that the information submitted by the OIG includes a custodial death
report. Article 49.18(b) of the Code of Criminal Procedure provides that the attorney general
shall make the custodial death report available to any interested person, with the exception
of any portion of the report that the aitorney general determines 1s privileged. See Code
Crim. Proc. art. 49.18(b). In 2003, the Office of the Attorney General revised the format of
a custodial death report. The attorney general has determined that the two-page report and
summary must be released to the public; however, any other documents submitted with the
revised report are confidential under article 49.18 of the Code of Criminal Procedure. See
also Open Records Decision No. 623 at 3 (1994) (exceptions to public disclosure under Act
generally not applicable to information that another statute expressly makes public). In this
instance, you have submitied the revised custodial death report. Accordingly, the submitted
two-page custodial death report must be released under article 49.18 of the Code of Criminal
Procedure.

Next, we note that an interested third party is allowed ten business days after the date of'its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to that party should be withheld from
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, Way Back has
not submitted any comments to this office explaining how release of the information at 1ssue
would affect its proprietary interests. Therefore, the interested third party has provided us
with no basis to conclude that it has a protected proprietary interest in any of the submitted
information.  See id. § 5352.110(b) (to prevent disclosure of commercial or financial
information, party must show by specific factual or evidentiary material, not conclusory or

*We note that in its brief dated October 12, 2006, the department withdrew its assertions of
sections 552,104, 532107, 552,108, 552111, 532134, and 552.137 of the Government Code for the
mformation it submitted.

"We assume that the “representative sample” of records submitied to this alfice are truly representative
of the requested records as a whole. See Open Records Decision Nos. 409 (1988), 496 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contatn substantially different types of mformation than that submitted to this
office.
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generalized allegations, that it actually faces competition and that substantial competitive
injury would likely result from disclosure); Open Records Decision Nos. 639 at 4
(1996), 552 at 5 (1990) (party must establish prima facie case that information is trade
secret), 542 at 3 (1990). Accordingly, we conclude that the department may not withhold any
portion of the submitted information on the basis of any proprietary interest that Way Back
maay have in the information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. This exception encompasses information that another statute makes
confidential. Both the department and the OlG raise section 508.313 of the Government
Code which provides in part:

{a} All information obtained and maintained, including a victim protest letter
or other correspondence, a victim tmipact statement, a list of inmates eligible
for release on parole, and an arrest record of an inmate, 15 confidential and
privileged if the information relates to:

(1} an inmate of the institutional division |of the department]| subject
to release on parole, release to mandatory supervision, or execufive
clemency;

(2) areleasee; or

(3) aperson directly identified in any proposed plan of release foran
inmate,

(f) This section does not apply to information that is subject to required
public disclosure under Section 552.029 {of the Government Code].

Gov’t Code § 508.313(a), (1); see also id. § 508.001(9) (“releasee” means person released
on parole or to mandatory supervision). We note that section 508.313 is explicitly made
subject to section 552.029 of the Government Code. See id. § 508.313(f). Section 552.029
provides:

Notwithstanding Section 508.313 or 552.134, the following information
about an inmate who is confined in a facility operated by or under a contract
with the [department] is subject to required disclosure under
Section 552.021:

(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the
inmate.
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Id. § 552.029(8). Pursuant to section 552.029(8), basic information regarding the death of
an inmate in custody, an alleged crime involving an inmate, and an incident involving the
use of force 1s subject to required disclosure,

The department states that the information it has marked, and the OIG states that the
information it has submitted, is maintained by the department and relates to individuals
released on parole or to mandatory supervision. Based on these representations and our
review of the information at issue, we agree that it is confidential under
section 508.313(a)(2).We note, however, that a portion of the submitted information contains
information regarding the deaths of inmates while in the custody of a facility operated under
contract with the department. Thus, while the department and the OIG must generally
withhold the information at issue under section 552,101 in conjunction with section 508.313
of the Government Code, the department and OlG must release basic information regarding
the deaths of inmates pursuant to section 552.029(8) of the Government Code.”

The department raises section 552.136 of the Government Code for portions of the remaining
submitted information. Section 3552.136 of the Government Code states that
“[njotwithstanding any other proviston of this chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a
governmental body is confidential.” Gov’t Code § 552.136. The department must,
therefore, withhold the bank account numbers that we have marked under section 552.136.

In summary, the OIG must release the submitted two-page custodial death report under
article 49.18 of the Code of Criminal Procedure. With the exception of basic information that
must be released upder section 552.029(8) of the Government Code, the information at 1ssue
that is maintained by the department and relates to a person released on parole or to
mandatory supervision must be withheld under section 552,101 of the Government Code in
conjunction with section 508.313 of the Government Code. The bank account numbers that
we have marked under section 552.136 must be withheld by the department. The remaining
information niust be released.

This letter ruling 1s limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Jd. § 552.324(b). In order to get the

RAS our E'UHRQ is dis ositive, we need not address the remaining arguments against disclosure of this
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full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
fd. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governimental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon recetving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552,324 of'the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that fatlure to the attomey general’s Open Government Hotline, toll
free, at (§877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W . 2d 405, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Hrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the fegal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

[f the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling,

Sincerely,

AV fobe )
Lisa V. Cubriel

Assistant Attorney General

Open Records Division

LV(/eb
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Ref: ID# 266356
Enc. Submitted documents

c Mr. Kevin Krause
Dallas County Reporter
The Dallas Morning News
P.O. Box 655237
Dallas, Texas 75265
(w/o enclosures)

Mr. Albert Richard, Jr.
Executive Director

The Way Back House, Inc.
6211 Denton Drive, #C
Dallas, Texas 75235

(w/o enclosures)



