
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

December 1 1,2006 

Ms. Ann Greenberg 
Walsh, Anderson, Schulze & Aldridge, P.C. 
P.O. Box 2 156 
A~~s t in ,  Texas 78768 

Dear Ms. Greenberg: 

You ask whether certain inforniatio~i is subject to required public disclosure under the 
I'ublic Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID!! 266618. 

The Lake Travis Independent School District (the "district"), which you represent, received 
four requests from the same requestor for information pertaining to a complaint filed by the 
requestor with the Texas Education Agency against the district and a grievance filed by the 
requestor against the district. You state that the district has released some information to the 
requestor. You claim that tlie submitted inforniation is excepted from disclosnre under 
sections 552.103, 552.107, and 552.111 of the Government Code and privileged nnder 
Rule 503 of the Texas Rules of Evidence and Rule 192.5 of the Texas Rules of Civil 
Procedure. We have considered your argiinieiits and reviewed tlie submitted information. 
We have also considered comments submitted by the requestor. See Gov't Code $ 552.304 
(interested third party may submit coinments stating \.illy requested inforniation should or 
sho~ild not be released). 

Initially, we note that recently, the United States Department of Education Fanlily Policy 
Compliance Office (the "DOE") informed this office that the 1;amily Ed~~cational Iiights and 
Privacy Act ("FERPA"), 20 U.S.C. $ i232g, does not perniit state and focal ediicational 
aiithoritics to disclose to this office, without parental consent, uiiredacted, personally 
idciitifiable inforniatio~i contained in education records for the purpose of our review in the 
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open records ruling process under the Act.' Consequently, state and local educational 
authorities that receive a request for education records from a member of the p~lblic under 
the Act must not submit education records to this office in ~tnredacted form, that is, in a form 
in which "personally identifiable infotmation" is disclosed. See 34 C.F.R. 6 99.3 (defining 
"personally identifiable information"). You have submitted, among other things, unredacted 
education records for our review. Because our office is prohibited from reviewin,o these 
education records to determine whether appropriate redactions under FERPA have been 
made, we will not address the applicability ofFERPA to any ofthe submitted records. Such 
determinations under FERPA must be made by the educational authority in possession ofthe 
education records.' 

Next, we must address the district's obligations under the Act. Pursuant to 
section 552.301(b) of the Governtilent Code, a governmental body must ask for the attorney 
general's decision and state the exceptions that apply within ten business days aftert-eceiving 
the request. See Gov't Code 5 552.301(a), (b). You inform ~ t s  that the district received three 
of the requests for inforniation on September 18,2006. Accordingly, you were required to 
submit a request for a ruling from this office by October 2,2006. Although you contend that 
the district atteiilpted to mail the request for a riding on October 2, 2006, you concede that 
the district failed to add postage to the niail. Consequently, the United States Postal Service 
retitrned the district's letter on October 6, 2006 for lack of postage. You did not hand- 
deliver the district's request for a ruling to this office ~tntil October 6, 2006. Consequently, 
\ve find that the district failed to comply with the proced~iral requirenients ofsection 552.30 i 
for the inforniatioii responsive to the requests received by the district on 
September 18,2006.' See id. 5 552.308 (describing rules for calculating subnlission dates 
of doc~tnietits sent via first class United States niail, coninion or contract carrier, or 
interagency mail). 

Pursuant to sectio~i 552.302 of the Governnletit Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released. Inforliiation that is presumed public 
nust bc released unless a governmental body demonstrates a con~pclling reason to l\sithhold 
the information to overcome this presumption. See Haticock 1,. Stoic Bd, (,f Itis.: 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no ~vrit) (govcn?mcntaI body must make 

' A  copy of'this letter may be found on the Attorney (;enei-al's website at: 
Iittp:~/iiw\v.oag.statc.ts.~~s~opinopen~og~resoiirces,slit~iil. 

'in tile Ciitiii-c, if tile district does obtaiii i ) i l ( ~~ i t a i  COI~SCIII t o  s ~ ~ b i i l i t  ~ i i l redi~cted cdiication rccords and 
tiic district seeks a n i l i i ig  from this ofice on the properi-edaction of'tliose education rccords i n  coi i i~i l iai icc ivi t i i  
FERI'A. we !rill i-iiic accoi-ditigly. 

'YOLI it iforii i our office that informatioii respoiisive to tlic foiii-tli request fur iiiiorm;itioii. ii.l>ich was 
received b y  tlie district oi l  Septctiiber 20.2006. i s  ;iIso rcspoiisise to tlic second i-eqiicst for i i ifui-i~i;~tioii received 
b y  tlie district oi l  Septetiibcr 18, 2006. 
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compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 319 (1982). A compelling 
reason exists when third-party interests are at stake, or when information is cotifidential 
under other law. Open Records Decision No. 150 (1977). 

Although you raise sections 552.103, 552.107, and 552.1 11 of the Government Code, and 
Texas Rule of Civil Procedure 192.5 and Texas Rule of Evidence 503, these exceptions and 
rules are discretionary in nature. They serve only to protect a governmental body's interests 
and may be waived. As such, they do not constitute compelling reasons to withhold 
information for purposes of section 552.302. See Dallas Area Rapid Trarisir v. Dallas 
hfouzing Ne~.vs, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive section 552.103); Open Records Decision Nos. 677 at 10 (2002) (attonley work- 
product privilege under section 552.1 I 1  or rule 192.5 is not compelling, reason to withhold 
information under section 552.302), 676 at 12 (2002) (attorney-client privilege under 
section 552.107 or rule 503 constitutes con~pelling reason to withhold information under 
section 552.302 only if infornlation's release would harm third patty), 663 at 5 (1999) 
(governnlental body may waive sections 552.103, 552.107, and 552.1 1 I), 470 (1987) 
(statutorypredecessor to section 552.11 1 is discretionary exception). see cilso Open Records 
Decision No. 665 at 2 n.5 (2000) (discretiona~y exceptions in general). Accordingly, the 
district may not withhold the submitted information pursiia~lt to sections 552.103, 552.107, 
or 552.11 I, or Rule 192.5 or Rule 503. As you raise no further exceptions to disclosure, the 
remaining submitted infornx~tion must be released. 

In summary, this ruling does not address the applicability of FERPA to the submitted 
information. Should the district determine that all or portions oftlie siibmitted information 
consists of "education records" subject to FERPA, the district must dispose of that 
information in accordance with FERPA, rather than the Act. The remaining submitted 
information must be released.' 

This letter ruling is limited to the particular records at issue in tliis request and limited to the 
facts as presented to us; therefore, this I-ulitig must not bc relied upon as a previous 
deterii~ination regarding ally other records or aily other circumsta~~ces. 

This ruling triggers importaoit deadlines regarding the rights and I-esponsibilitics of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to rcco~~sidcr this ruling. Goxr't Code 8 552.301 (0.  If the 

4 \Ve iiote tliat sonic of the iiiformatioii heiiig rcleascd. ie, the reqiicstor's pcisonril c-ninil address. is 
confideiitinl aiid not subject to rcleasc to tlic gei1i.i-;:I piibiic. Ilo~vcscr-. tlic r~-ijiicstor in tliis instaiice has a 
special riglit ofacccss to this inibriiiatioii. Cioi't Code $ 552.023 (person or pcrsoii's aiitlioi'ized representative 
lias speci;il rig!it of access to recori!s tli:it coiitriiii iiiforiiii?tioii relatiilg to tlic pci-soti tiiat arc protected from 
public disc1osi:re by 1abi.s iiitciiried to proiect tiiat persoii's privacy interests). Bcc;iiise siicli iiifo'oi-iiiatinn niny 
he coi~fideiitia! \vit!i respect to the geiieial piihiic. if tile district receives aiioti~cr rcqiisst for t!iis ii~forniation 
froin 311 iiidividiial other tliaii tliis r e ~ ~ i ~ s t o r  or lies ~-ejircsciilatil.~, tiic district sliould again scck oil! decisioii. 
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governniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and tlie 
governmental body does not coniply with it, then both the requestor and the attorney 
general have the right to file suit against the governniental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infonnation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, i~poii receiving this riiling, the governniental body 
will either release the pilblic records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Governnient Code. If the gover~lmental body fails to do one of these things, then the 
requestor should report that failure to the attorney geueral's Open Goven~rnent Wotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 552.3215(e). 

If this ruli~ig requires or permits the governmental body to withhold all or some of the 
recluested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); T a u s  Dep't of'Piib. S f l f i t ~ '  i,. Gilhiratlz, 842 S.PV.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in co~upliance with this ruling, 
be sure that all charges for the informatioil are at or below tlie legal amounts. Questions or 
cornplai~its about over-charging must bc directed to Hadassah Schloss at the Office of the 
Attovney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is 110 statutory deadline for 
contacting us, the attorney general prefel-s to I-eceic.e any co~nniet~ts within 10 calendar days 
of the date of this ruling. 

Sincerely, 

. . 
,' / 

f , ,  .' 'I 
t', [[ [[[ ?,/ /C 

Lisa 1'. Cubriel 
Assistant Attorney General 
Open Records Division 
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Ref ID# 2666 18 

Enc. Submitted documents 

c: Ms. Diana Pharr 
2204 Westlake Drive 
Austin, Texas 78746 
(W/O enclosures) 


