
ATTORNEY GENERAL O F  TEXAS 
- -  - -  
G R E G  A B B O T T  

December 1 1,2006 

Mr. W. Lee Auvenshine 
Assistant Ellis County & District Attorneq 
Temporary Administration Building 
1201 North Highway 77. Suite 104 
Waxahaehie, Texas 75 165-7832 

Dear Mr. Auvenshine: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yoiir request was 
assigned ID# 266493. 

The Ellis County Purchasing Director (tlie "county") received a request for "the winning 
proposal and current jail food services contract." Although you raise no exceptions to 
disclosure on behalf of the county, you state, and provide documentation showing, that you 
have notified Correctional Food Services, L.P. ("CFS"), ofthe request and of its opportunity 
to submit comments to this office as to why the requested information should not be released 
to the requestor. See Gov't Code $ 552.305(d); see nlsu Open Records Decision No. 542 
(1990) (determining tliat statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain the applicability of exception to 
disclose under Act in certain circuiiistances). We have considered tlie subniittcd arguments 
and reviewed the subiuittcd information. 

initially, we note that yon did not submit information responsive to the request for the 
"current jail food services contract," Wc ass~niie the county has released this contract to the 
requestor. If i t  has not, i t  niust do so at this time to the extent that s~icli contract exists. See 

Gov't Code 5s 552.301(a), ,302; Open Records Decision S o .  664 (2000) (if governmental 
body eoricludes tliat no exceptioi?~ apply to req~~ested infol-mation. it must release 
information as soon aspossible iiiider circu~~~stanccs); see ci/.so Gov't Code 5 552.022(a)(3) 
(information i i i  account, voucher, or conti-act relating to rcceil~t 01- expenditure of public 01- 

other f~inds by governinental body is not exccp!ed froin required disclosure iiiiless made 
expressly confidential by law). 
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CFS asserts that its bid proposal was submitted as confidential, with the expectation that the 
proposal would remain confidential. We note, however, that information that is subject to 
disclosure under the Act is not confidential simply because the parties submitting the 
infomiation anticipate or request that it be kept confidential. See Ii~dus.  Fourld. v. Te.w. 
111dlis. Accident Bd., 540 S.W.2d 668,677 (Tex. 1976). In other words, governmental bodies 
or third-parties cannot, through an agreement or contract, overrule or repeal provisions of 
the Act. Sce Attorney General Opinion JM-672 (1987). Consequently, unless the 
infonnation at issue falls within an exception to disclosure, i t  mirst be released, 
notwithstanding any expectation or agreement to the contrary. 

Section 552.101 of the Goveninient Code excepts from public disclosure "inforniation 
considered to be confidential by law, eitherconstit~~tional, statutory, or by judicial decision." 
Gov't Code 5 552.101. Section 552.101 encompasses the common law right o f  privacy, 
which protects infomiation that is ( I )  highly intimate or embarrassing, such that its release 
would be highly objectionable to a person of  ordinary sensibilities, utrd(2) o fno  legitimate 
public interest. See Indus. Fout~d. 1,. Tex. li~dtis. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). The coninion law right to privacy encompasses some types of personal 
financial information. This office has determined that financial inforniation that relates only 
to an individual ordinarily satisfies the first element of the  comnion law privacy test, but the 
public has a legitimate interest in the essential facts about a financial transaction between 
an individual and a ~overnmental  body. See, e.,q., Open Records Decision Nos. 600 at 9-12 - - 
(1992) (identifying public and private portions of certain state personnel records), 545 at 4 
(1990) (attorney general has found kinds of financial information not excepted ft-om public 
disclosure by conimon law privacy to generally he those regarding receipt ofgovemmental 
funds or debts owed to govenimental entities), 523 at 4 (1989) (noting distinction under 
common law privacy between confidential backgro~~nd financial inforniation furnished to 
public body about individual and basic Pacts regarding particular financial transaction 
between individual and public body), 373 at 4 (1983) (determination of whether piiblic's 
interest il l  obtaining personal finaiicial inforniation is sufficient tojustify its disclosure must 
be made on case-by-case basis). We note, however, that comnion law privacy protects the 
interests of individuals, not those of corporations or other types of business organizations. 
See Open Records Decision Nos. 620 (1993) (corporation has no right to privacy), 192 
(1978) (right to privacy is designed primarily to protect human feelings and sensibilities, 
rather than property, business, or other pecuniary interests); see ulso U. S. v. i2loi.tot1 Sali 
Co., 338 U.S. 632, 652 (1950); Roser~ v. ~1~1tilrii1ei~:s Coilstl-. Co., 777 S.W.2d 434 (Tex. 
App.-Houston [14th Dist.] 1989), l-ev'd on oilic,r.,qrot~iid.s, 796 S.W.2d 692 (Tex. 1990) 
(co~poratioii has no right to privacy). Upon review, we find that tlie county ni~ist withhold 
the information we have marked under section 552.101 of the Govemnleiit Code in 
conjuiiction with tile conmion law right to privacy. The remaining information may not be 
withhcld iinder section 552.101 on that basis. 

IVe ~inderstaiici CIZS to contend that portions ofits infoi-mation are excepted from disclosure 
under section 552.1 10 of the Government Code. Scction 552.1 10 protects the propi-ietary 
interests of private parties by excepting fro111 disclosui-e t\vo types of information: (a) trade 
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seerets obtained from a person and privileged or confidential by statute or judicial decision; 
and (b) commercial or financial information for which it is demonstrated based on specific 
factual evidence that disclosure would cause substantial competiti\,e harm to the person from 
whom the information was obtained. Gov't Code $ 552.1 10(a), (b). 

Section 552.1 10(a) protects trade seerets obtained from a person and privileged or 
confidential by statute orjudicial decision. Gov't Code 552.1 10(a). The Texas Supreme 
Court has adopted the definition oftrade secret from section 757 ofthe Restatement ofTorts. 
Hyde Coip. v. H~lffines, 3 14 S.W.2d 763 (Tex.), cert. denied, 358 U.S. 898 (1958); see also 
Open Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical eonipound, a process of nianufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the bi~siness. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions ill a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS 9 757 cnit. b !1939). There are six factors to be assessed in 
determining whether information qualifies as a trade secret: 

(1) the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which i t  is know11 by employees and others i~lvolved in [the 
conlpany's] busisless; 

(3) the extent of measures taken by [the company] to giiard the secrecy of 
the informat~on; 

(4) the value ofthe is~for~ilation to [the conrpany] and to [its] conipetitors; 

( 5 )  the alnount of effort or nioncy expended by [the company] in developing 
this information; and 

(6) the ease or diftic~diy with which the infornlatios? coi~ld be properly 
acquired or duplicated by others. 
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RESTATEMEXT OF TORTS 5 757 cmt. b (1939); see crlso Open Records Decision Ko. 232 
(1979). This office must accept a claim that information subject to the Act is excepted as 
a trade secret if apr.imafacie case for exemption is made and no argument is submitted that 
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we 
cannot conclude that section 552.1 10(a) is applicable unless it has been shown tliat the 
information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Dccision KO. 402 (1953). 

Section 552.110(b) protects "[c]omniercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause sitbstantial 
competitive harm to the person from whom the information \vas obtained[.]" Gov't Code 
5 552.110(b). This exception to disclosure requires a specific factual or evidcntiary 
showing, not conclusory or generalized allegations, that substantial competitive injury would 
likely result from release of the information at issue. Gov't Code 5 552.1 10(b); see also 
Natioirnl Parks & Cotzservnfiotz ,4ss'tz v. hirorfoiz, 498 F.2d 765 (D.C. Cir. 1974); Open 
Records Decision No. 661 (1999). 

In this instance, we find that CFS has not demonstrated how any ofits information meets the 
definition ofa  trade secret. S~~RESTATEMENTOFTORTS 5 757 cmt. b (1939). Accordingly, 
the information at issue may not be withheld ~lnder section 552.110(a). 

We find CFS has established that tlie release of sonic of the information at issue woiild cause 
i t  substantial competitive injury; therefore, the co~illty niust withhold this information, which 
we have marked, under section 552.110(b). We find, however, that CFS has failed to 
demonstrate that any other portion of the infomiation at issue constitutes commercial or 
financial information, the release ofwhich would cause tlie coinpany substantial conipetitive 
harm. See Open Records Decision Nos. 661 (1999) (for information to bc withheld under 
con~niercial or financial information prong of section 552.1 10, business must s11o~v by 
specific factual evidence that substantial competitive iiij~iry \vould result froin release of 
particular infonilation at issue), 509 at 5 (1988) (because costs, bid specifications, and 
circ~~nista~tces would cliangc for future contracts, assertion that rclease ofbid proposal ~iiight 
give competitor rillfair advantage on S~~ture contracts is too speculative), 319 at 3 (1982) 
(inforniation relating to organization, personnel, and q~talifications not ordinarily excepted 
front disclosure under statutory predecessor to section 552.110). Accordingly, put-suant to 
section 552.1 10, the county must withhold only those portions of the inSorniation at issue 
that we have niarked. 

The remaining information contains insurance policy nun-ibers subject to section 552.136 of 
the Government Code. Scction 552.136 states that "[n]otwitlistanding any othcl- provision 
of tliis chapter, a credit card, debit card, chat-ge card, or access device ~uimber tliat is 
 collected^ assembled, or maintained by or thr- a govcrrimental body is confidential." Gov't 
Code 5 552.136. The county niust therefore vvithhold thc insurance policy numbers \vc have 
niarkcd under scction 552.136. 
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We note that the submitted information contains social security numbers. Section 552.147 
of the Government Code provides that "[tlhe social security number of a living person is 
excepted from" required public disclosure under the Act. Therefore, the county must 
withhold the social security numbers contained in the submitted information under 
section 552.147.' 

In summary, the county must withhold I) the personal financial information we have marked 
under section 552.101 of the Government Code in conjunction with common 
law privacy, 2) the information we have marked under section 552.1 10(b) ofthe Government 
Code, 3) the insurance policy numbers we have marked under section 552.136 of the 
Government Code, and 4) the marked social security numbers under section 552.147 of the  
Government Code. The remaining submitted inforniation niust be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this r ~ ~ l i n g  must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenlmental body and of the requestor. For example, governniental bodies are prohibited 
from asking the attoniey general to reconsider this ruling. Gov't Code 3 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis Coulity within 30 calendar days. Id. $ 552.324(b). 111 order to get the 
full benefit ofsucli an appeal, the governmental body must file s~ t i t  within I0 calendar days. 
I d  $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it; then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the go\reriimental body to release all or part of the requested 
information, the govemnieiital body is respolisible for taking thc next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the go\-et-i~niental body 
will either release tlie public records p r o ~ ~ ~ p t l y  pursuant to sectioii 552.221(a) of the 
Governinent Code or file a lawsuit challenging this ruliiigpursuant to section 552.324 ofthe 
Goveinmenl Code. If the governliieiital body Sails to do oiic of these tliiiigs, then the 
requestor should report that failure to the attorney general's Open Governnielit Hotlinc, toll 
free, at (877) 673-6839. The requestor may also file a complaint with tlie district or county 
attoniey. Id. $ 552.3215(e). 

I \Ve note that section 552.117(b) ofthe Gov~.riiment Code aiiti1orizes a governiiicntal body to redact 
a living person's social security niiiiiber ti-0111 iiiiblic i.cleasc \vitlioi~t the ilcccssity of'reqiicsting a dccision froin 
this ofticc iindcr ilie Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub.  Safety v. Gilbrenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in eoinpliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref ID# 266493 

Enc. Submitted documelits 

c: Ms. Adrienne O'Keefe 
Bates Investigations, Inc. 
4 13 1 Spicewood Springs Road 1152 
Austin, Texas 78759 
(\\,lo enclosures) 

Mr. Larry Hanson 
Correctional Food Services. L.P 
63 19 McComnias Boulevard 
Dallas, Texas 75214 
(W/O enclosures) 


