
December 12,2006 

Mr. Jorge Villegas 
Office of the City Attorney 
2 Civic Center Plaza 
El Paso, Texas 79901-1196 

G R E G  A B B O T T  

Dear Mr. Villegas: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 266883. 

The City of El Paso (the "city") received a request for five categories of information. You 
state that some of the items requested do not exist.' You also state that you have released 
some of the requested infonnation. You claim that the submitted infonnation is excepted 
from disclosure under section 552.107 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

You claim that the information at issue is excepted from disclosure under section 552.107 
of the Government Code. When asserting the attorney-client privilege under section 
552.107, agovernmental bodyhas thc burden ofproviding the necessary facts to demonstrate 
the elements of the privilege in order to vvitl~hold the information at issue. Open Records 
Decision No. 676 at 6-7 (2002). First, a governlnental body inilst demonstrate that the 
information constitutes or documenis a communication. Id. at 7. Second, the 
co~nmimication nlust have been made "for the purpose of facilitating the rendition of 
professional legal sen7iees" to the client governmental body. 'fEX. R. EVID. 503(b)(l). The 
privilege does not apply when an attorney or representative is involved in some capacity 

'The Act doesnot reiluire a governiilentai body to release information that did not exist u.licn a request 
for information was received, create information responsive information, or obtain information that is not held 
by or onbehalfoftlie city SeeEcon. Opi,ortlriiitie.s I>ei.. Cnrp, v.  B~~stiiiriiirife, 562 S.\V.2d 266. 267-68 (Tex. 
Civ. App.---Sail Antonio 1978, \wit disin'd): Opcii Records DecisionXo. 452 at 3 (1986). 
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other than that of providing or facilitating professional legal services to the client 
governmental body. It1 re Tex. Fnrnzers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.- Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. E v i ~ .  503(b)(l)(A), (B), (C), (D), (E). Thus, a governlllental body 
must inform this office of the identities and capacities of the individ~ials to wllonl each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confldentiiil communication, id. 503(b)(l), meaning it was "not intended to be disclosed 
to third persons other than those to wllom disclosure is made in furtherance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication." Id. 503(a)(5). Whether a communication rneets this definition 
depends on the intent of the parties involved at the time the infomation was communicated. 
Osbortze v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-LVaco 1997, no writ). Moreover, 
because the client may elect to waive the privilege at any time, a governmental body must 
explain that theconfidentiality ofacommunicationhas beenmaintained. Section 552.107(1) 
generally excepts an entire communicatio~i that is demonstrated to be protected by the 
attorney-client privilege unless otherwise waived by the governmental body. See Hz~ie v. 
DeS/~nzo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire comn~unication, 
including facts contained therein). 

In this instance, you have not explained 11oa~ any of the documents at issue constitute or 
document communications made "for the purpose of facilitating the rendition ofprofessional 
legal services" to the department. You have also failed to identify several parties to the 
communications, and you have not explained that the confidentiality ofthe cominunications 
has been maintained. Thus, you have failed to demonstrate how section 552.107 is . . 
applicable to the submitted information. Accordingly, the city may not withhold any of the 
submitted infolmation under section 552.107 of the Government Code. 

We note that the submitted informati011 contains Tcxas motor vehicle record infbrmati~n.~ 
Section 552.130 of the Govemment Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or perniit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
$552.130. Therefore, the marked Texas motor vehicle rccol-d infommatioii must be withheld 
pursuant to section 552.130 of the Government Code. 

'Tire Office of the Attorney General will raise a inandatory exceptions of the Government Code on 
behalfofa go~ernrnental body, but ordinarily \\!ill not raise other exceptions. Ope11 Records Decision Nos. 48 1 
(1987). 480 (l987), 470 (1987). 
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We also note that section 552.136 of the Government Code is applicable to some of the 
remaining submitted information. Section 552.136 of the Government Code states that - 

"[nlotwithstanding any other provision of this chapter, a credit card, debit card, charge card, 
or access device number that is collected, assembled, or maintained by or for a governmental 
body is confidential." Gov't Code S 552.136. The city must, therefore, withhold the 
information we have marked pursuant to section 552.136 of the Government Code. 

The remaining submitted information contains e-mail addresses that are excepted from 
disclosure under section 552.137 of the Government Code. Sectio11552.137 excepts from 
disclosure "an e-mail address of a member of the public that is provided for the purpose of 
communicating electronically with a govemmental body" unless the member of the public 
consents to its release or the e-mail address is of a type specifically excluded by 
subsection (c). See Gov't Code $552.137(a)-(c). The marked e-mail addresses are not of 
the type specifically excluded by section 552.137(c). Therefore, in accordance with 
section 552.137 of the Government Code, the clty must ~vithhold the c-mail addresses we 
have marked unless the city receives consent to release them. 

Finally, we note that a portion of the submitted information is protected by copyright. A 
custodian ofpublic records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
govemmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Ici. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1 990). 

I11 summary, the city must withliold the information we have marked pursuant to 
sections 552.130,552.136 and 552.137 ofthc Government Code. The remaining submitted 
information must be reieased to the requestor, In releasing those portions of thc submitted 
information that are protected by copyright, thc city must comply with copyright law. 

This letter niling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govem~nental body and of the requestor. For exaniple, govemsnental bodies are prohibited 
from asking the attorney general to rcconsider this ruling. Gov't Code $ 552.301(f). If the 
uovemniental body wants to cliallciige this ruling, the governmental body must appeal by ii 

filing sitit in Travis County within 30 calendar days. Id.  5 552.324(b). In orcicr to get the full 
benefit of such an appeal, the governmental body luust file suit within 10 calendar days. 
Id. $ 552.353(11)(3), (c). If the govcrnn~ental body does not appeal this ruling and the 
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governnlental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.321 5(e). 

1f this ruling requires or permits the governmental body to withhold all or some of the 
requested inforn~ation, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texns Dep? ofpub. S@e@ v. Gilbreutlz, 842 S.W.2d 408, 41 1 
(Tex. App.-A~lstin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governn~ental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us: the attorney general prefers to receive any comments within 10 calendar days 
of the date of this n~ling. 

Assistant Attorney General 
Open Records Division 

Ref: ID# 266883 

Enc. Submitted documents 
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c: Mr. Ryan E. Little 
The Law Office of David Pierce 
221 North Kansas, Suite 504 
El Paso, Texas 79901 
(wlo enclosures) 


