
G R E G  A B B O T T  

December 15,2006 

Ms. Lisa Villarreal 
Assistant Attomey General 
Assistant Public Information Coordinator 
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 7871 1-2548 

Dear Ms. Villarreal: 

You ask whether certain infom~ation is subject to required public disclosure under 
chapter 552 of the Government Code. Your reqnest was assigned ID# 267674. 

The Office of the Attomey General (the "OAG") received a request for the name of a certain 
j~lvenile corrections officer, thenarnes and addresses ofpersons who investigated an incident 
involving tlie requestor's client, and a videotape ofthe incident. The OAG states it does not 
have the addresses, and it has released tlie name of the officer. Tile OAG asserts the 
remaining information is excepted fro111 disclositre under sections 552.101 and 552.103 of 
the Goveni~nent Code. We Iiave considercd your claimed exceptions to disclosiire and have 
reviewed the submitted szuilple of information.' 

Section 552.103, the litigation exception, provides in relevant par1 as follows: 

(a) Infotnia~ion is excepted Cronl [rcqnircd public disclosi~re] if it is 
infom~ation relating to litigation of a civil or critninal nature to wliich the 
state ot- a political s~lbdivision is or may bc a party or to which an ofiiccr or 

'We assilrnr ihnt the "representative sample" of reconis submitted to this office is truly representative 
of tlic requested records as a whole. Sec Ope11 Records llccision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and tl~crefore does not aiitllosize tire withholdiiig of. ail). ollrcr req~icsted records 
to the extent that those records coillain substaiitially dirkrent types oCinfr,snialion thaii that siib~nitted to this 
office. 
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employee of the state or a political s~ibdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or all 
officer or employee of a gover~ltnental body is excepted from disclosure 
under Subsection(a) only ifthe litigation is pending or reasonably anticipated 
oil the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The governmental body has the burden ofproviding relevant 
facts and documents to shoxv that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date that the request for information was received, 
and (2) the information at issue is relatcd to that litigation. Univ. 0JTe.x. Lniv Sch. v. Tex. 
Legal F o ~ ~ z d . ,  958 S.W.2d 479,481 (?'ex. App.-Austin 1997, no pet.); Henril v. Hotistorz 
Post Co., 684 S.Ur.2d 210, 212 (Tcx. App.-Houston [lst  Dist.] 1984, writ r e fd  n.r.e.); 
Opcn Records Decision No. 551 at 4 (1 990). The governmental body must meet both prongs 
of this test for infomation to be excepted under section 552.103(a). To demonstrate that 
litigation is reasonably anticipated, the 0.4G must furnish concrete evidence that litigation 
is realistically contenlplated and is more than mere conjecture. Open Records Decision 
No. 518 at 5 (1989). Concrete evidence to s~ipport a claim that litigation is reasonably 
anticipatcd may include, for example, the governmental body's receipt of a letter containing 
a specific threat to sue the governmental body from an attorney for a potential opposing 
party.2 Open Records Decision No. 555 (1990); see Opcn Records Decision No. 518 at 5 
(1989) (litigatioii m~ist  be "realistically contemplated"). 

The OAG explains the information relates to a youth who was injiircd at a Texas Youth 
Con~n~ission ("TYC") facility. Prior to receipt of the written request, ?'YC I-eceived a claim 
letter from the requestor that contains a statement regardi~ig the possibility of litigation ifthe 
claim cannot be settled. The OAG explains that TI'C is one of the OAG's client agencies 
and that the OAG is rcpreseiitiiig T\'C in this matter. After reviewing your arguinc~lts and 
the submitted information, we conciudc that litigation is reasonably anticipated. We also 
coilclude that the information is relatcd to the litigation for purposes of scctioli 552.1 03(a) 
and niay, therefore, be withhcld fron~ disclosure. 

'in addition. this office lias coiicluded that litigarioi~ \\.as seasonably anticipated when tlic potential 
opposing party took the followiiig ohjectivc steps toward litigation: filed a coiiiplaint wit11 tile Jiqual 
i7rnployment Opportunity Commissioil, see Opcir Kccor~ls Decision Yo, 336 ( 1  982); hired an attorney ~ 1 1 0  

made a denland for disputed payments and threatened to sue ifthe paprreiits were not nrade psoinptly, s c v  Open 
Records 1)ecision No. 316 (1982): and threatened lo sue o n  several occasions and hired an attorney. see Open 
Rcconls Decision No. 248 (1981). 
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We note, however, that once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103ja) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infonnation that 
has either been obtained from or provided to the opposing party in the litigation is not 
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the 
applicability of section 552.103(a) elids once the litigation has been concluded. Attorney 
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). Because we are 
able to make a determination under section 552.103, we need not address your additional 
arguments against disclosure. 

This letter ruling is limited to the particular records at issue III this request and limited to the 
facts as presented to us; therefore, this niling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemmeiltal bodies are prohibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governnie~~tal body wants to challenge this ruling, the governmental hody must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Icl. $ 552.353(b)(3), (c). If the govern~nentai body docs not appeal this ruling aiid the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the govemme~ital body to enforce this ruling. 
Id.  $ 552.321(a). 

If this tstling requires the governmelital body to release all or part of the requested 
infomiation, the governmciital body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this r~~ l ing ,  the governilicntal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challeuging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body f'dils to do one of thesc tliings, tlren the 
requestor should report that failure to the attoi-iicy general's Open Goveriimcnt Hotline, toll 
free, at (877) 673-6839, The requestor iiiay also file a complaint with the district or county 
attorney. Id. jj 552.3215(e). 

Ti' this ruling rcqi~ires 01- permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decisioli by suing the go\~cmn~entaI 
hody. Id. $ 552.321(a); Tcxos Dep't qf Pub. Si~fe!~,  1,. C;iii?i-e~i/l~, 842 S.\1'.2d 408, 41 1 
(Tex. App.-----Austin 1992, no writ). 

Please remember that uiidertlie Act the I-elease of information trigyers cc13ain proccdures for 
costs and charges to the requestor. Ifrecords arc released in coiiipliance with this ruiing, be 
sure that all charges h r  the infonnation arc at or below the legal amounts. Q~~cst ions or 
conipiaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2197. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

Ref: ID# 267674 

Enc: Submitted documents 

c: Mr. Jay Winckler 
Law Offices of Winckler & Harvey, L.L.P. 
4407 Bee Cave Road, Building 2, Suite 222 
Austin, Texas 78746 
(W/O enclosures) 


