
G R E G  A B B O T T  

December 18,2006 

Ms. Leslie D. Asldrews Booker 
Assistant Counsel 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 78701-1494 

Dear Ms. Booker: 

You ask whether certain information is subject to required public disclosure under the 
Public Informatio~l Act (the "Act"), chapter 552 ofthe Gover~inlent Code. Your request was 
assigned ID# 267709. 

The Texas Education Agency (the "agency") received a request for information pertaining 
to an agency investigation of a named certified educator. You claim that the requested 
information is excepted from disclosure under sections 552.101 and 552.111 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted infonnation.' 

Section 552.1 11 of the Government Code excepts from disclosure "a11 interagency or 
intraagciicy me~liorandum or letter that would not be a ~ ~ ~ i l a b l c  by law to aparty in litigation 
with the agency." This sectioil eiicompasses the attorney work product pri~~ilege found in 
rule 192.5 of the Texas Rules of Civil Procedure. Citj. oJ Govlriizd v, Diiilns Movizing 

"A'e assume tliai the "rcpresentative sample" of records submitted to this office is tmly rcpresentative 
of  the requested records as a whole. See Opzii Records Decision Nos. 499 ( 1  988); 497 (1  988). 7111s open 
records letter does not reach, and therefore does not anthorize tile withl~olding uf, any o!her requested records 
to tlw extent that those records con ta i~~  snbstaiitially riiffercnt types of information tiran that submitted to this 
oftice. 
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News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). 
Rule 192.5 defines work product as: 

( I)  material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indeninitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIV. P. 192.5(a). A governmental body seeking to withhold information under this 
exception bears the burden of denio~istrating that the information was created or developed 
for trial or in anticipation of litigation by or for a party or a party's representative. TEX. R. 
CIV. P. 192.5; ORD 677 al6-8. In order for this office to conclude that the information was 
made or developed in anticipation of litigation, we must be satisfied that 1 )  a reasol~able 
person would have concluded from tile totality of the circumstances surrounding the 
investigation that there was a substalitial chance that litigation would ensue; and 2) the party 
resisting discovery believed in good faith that there was a s~~bstantial chance that litigation 
would ensne and [creaied or obtained the infoniiation] for the purpose ofpreparing for such 
litigation. Nilr'l Tank Co. v. Brotl~ertorl, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial 
chance" of litigation does not mean a statistical probability, but rather "tliat litigation is more 
than merely an abstract possibility or unwarranted fear." Itl. at 204; ORD 677 at 7. 

If a requestor seeks access to an entire litigation file, and a govenlniental body seeks to 
withhold the entire file arid denionstrates that tlie file was created in anticipatioil of litigation, 
we will presume that the entire file is excepted from disclos~~re under the attorney work 
product aspect of section 552.1 11. See Open Records Decision No. 647 at 5 ( I  996) (citing 
A;iltioiial Urziorz Fire Ii~sz~i-cirice ('o. v l i~l(lez,  86.3 S.W.2d 455, 461 (Tex. 1993)) 
(organization ofaitomey's litigation file necessarily rcflects attorney's thought processes). 

You infonn us that the State Boai-d for Educator Certification (thc "board") enforces 
standards of conduct for certified educators in Texas public schools, including enrol-cement 
of an educator's code of etliics, under chapter 21 of the Education Code.' See Ediic. Code 
$ 8  2 1.031 (a), 21.041 (b)(8). You f~~r thcr  explain that the hoard litigates eiiforcenicnt 
procecdings under the Administrati~c Procedure Act (thc "APA"), chapter 2001 of the 

'N'e note that all aiii~>inistrative fiinctions, staiTaiid i-esoiirccs of tiir board 11ave brcn tr.?nsfei-red to 
tile agency. 



hls. Leslie D. Andrews Booker - Page 3 

Government Code: and rules adopted by the board under subchapter B of chapter 21 of the 
Education Code. See id. $ 21.047(b)(7); 19 T.A.C. $ 249.46 et seq. You represent to this 
office that the request for information encompasses the agency's litigation file with regard 
to its investigation ofthc named educator. You explain that the file was created by attorneys 
and other representatives of the board in anticipation of litigation. Cf: Open Records 
Decision No. 588 (1991) (contested case under APA constitutes litigation for purposes of 
statutory uredeeessor to Gov't Code 6 552.1031. You also inform us that the board's file - .  
containing information compiled during its investigation comprises its litigation filc. Based 
onvour representation that therequest for i~~fomat ion  encompasses the board's litigation file - 
and that the submitted information was prepared in anticipation of litigation, we conclude 
that the agency may withhold the submitted information as attorney work product under 
section 552.11 1.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circnmslanccs. 

This n~l ing  triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing snit in Travis County withi11 30 calendar days. Id. 5 552.324(b). In order to get thc full 
benefit of such an appeal, the govem~nental body must file suit within 10 calendar days. 
Icl. 5 552.353(b)(3), (c). If the gorlem~nental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requcstor and the attorney general 
have the right to file suit against tlie governmental body to enforce this ruling, Id. 

552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is rcsponsiblc for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govcvnmcntal body 
l ~ i l !  citlter relcase the public records proinptly pursuant to section 552.221(a) of tlie 
Government Code or file alawsuit challenging this riilingpursuailt to section 552.324 ofthe 
Govenment Code. If the governmental body fails to do onc of these things, then the 
requestor should report that failure to the attorney general's Open Goven~meiit 1-Iotline, toll 
free, at (877) 673-6839. The I-equestor may also filc a complaint \villi the district oi- county 
attorney. Iti. 5 552.3215(e). 

'AS k-a are able to irsolve this uiider seclioii 552.1 11. do not address your otiiei- argiiiuent for 
cxcc~,iioi~ of tllc submitred iiiiormation. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Icl. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questiolls or 
complaints about over-charging must be directed to Hadassah Scl~loss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact om office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
$ 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar days of the datc of this ruling. 

Sincerely, 

k $ 2 & c -  sistant Attonley General 

Open Records Division 

Ref ID# 267709 

Enc. Submitted documents 

c: iMs. Julie D. Leahy 
Staff Attorney 
Texas Classroom Teacher Association 
P.O. Box 1489 
Austin, Texas 78767 
(wio enclosures) 


