
G R E G  A B B O T T  

December 18,2006 

Ms. Jennifer L. Hall 
Escamilla &: Poneck, Inc. 
For San Antonio Independent School District 
P.O. Box 200 
San Antonio, Texas 78291-0200 

Dear Ms. Eall: 

You ask whether certain information is subject to requircd public disclosure under the 
Public Inforn~ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 268186. 

The San Antonio Independent School District (the "district"), which you represent, received 
a request for infornlatio~i pertaining to the reclassification of an enlployee's job with the 
district. You state that the district is releasing some of the requested information, but claim 
that the submitted information is excepted from disclosure under sections 552.101,552.103, 
and 552.1 11 of the Governn~ent Code. We have the exceptions you claim and 
reviewed the submitted infomiation. 

Section 552.101 excepts from disclosure "info~x~ation considered to be confidential by law, 
either constililtional, statutory, or by judicial decision." This section encompasses 
information protected by other statutes. Section 21.355 ofthe Educatioil Code provides that 
"[a] document evaluati~ig the performance of a teacher or adniinistrator is confidential." In 
Open Records Decision No. 643, we detenliined that a "teacher" for purposes of 
section 21.355 means a person who (1) is required to and docs in fact hold a teaching 
certificate under subchapter B of chapter 21 of the Education Code or a school district 
teaching permit under section 21.055 and (2) is engaged in the process of teaching, as that 
term is coninionly defined, at the time ofthe c~aluation. Sc7e id. at 4. \.\re also detern~ined 
an"administrator" for purposes ofsection 21.355 means apcrson who ( I )  is required to and 
does in fact hold an administrator's certificate under subcliapier B of chapter 21 of the 
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Education Code and (2) is performing the functions of an administrator, as that term is 
commonly defined, at the time of the evaluation. Id. The submitted information does not 
contain records that e\.aluate the performance of a teacher or administrator for purposes of 
section 21.355; therefore, the district may not withhold this information under section 
552.101 of the Government Code on that ground. 

You assert that the submitted infomsation is excepted under Section 552.103 of the 
Government Code, which provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or inay be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a goveminental body or an 
officer or employee of a govemiliental body is excepted from disclosure 
under Subsection (a) only iftlie litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code 8 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. T l ~ e  test for meeting this burden is a showing that (I) litigation is 
pending or reasonably anticipated on the date tlie governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. ofTex. Law 
Sch. v. Tex. Legal Follizd., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Ifeurd 
v. FIouston Post Co., 684 S.W.2d 210,212 (Teu. App.--Houston [Is: Dist.] 1984, writ ref d 
n.r.c.); Open Records Decision No. 55 1 at 4 (1990). The govcmmental body must meet both 
prongs of this test for info~li~ation to be exccpted under section 552.103(a). 

The mere chance of litigation will not trigger section 552.103(a). Open Records Decision 
No. 452 at 4 (1986). To demonstrate that litigation is reasonably anticipated, the 
governmental body must furnish concrete evideiicethat litigation involving a specific matter 
is realistically contemplated and is more than mere conjecture. Icl. Whether litigation is 
reasonably anticipated must be deteriniiied on a case-by-case basis. Ope11 Records Decision 
No. 452 a; 4 (1  986). 

This office has determined that contested case hearings tliat are conducted under the 
Administrative Procedure Act, chapter 2001 of the Government Code, constit~~tc pending 
litigation for purposes of section 552.103. See Open Records Decision No. 588 at 7 (1991). 
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You inform us that the individual at issue has filed a "Levcl One" administrative grievance 
against the district pertaining to the district's denial of his request for reclassification of his 
job; however, you have not explained how this administrative grievance process constitutes 
litigation of a judicial or quasi-judicial nature for purposes of section 552.103. Seegenevnily 
Open Records Decision No. 301 (1982) (discussing meaning of "litigation" under 
predecessor to section 552.103 ). Thus, the district may not withhold the submitted 
information under section 552.103 on that ground 

This office has stated that a pending EEOC complaint indicates that litigation is reasonably 
anticipated. Open Records Decision Nos. 386 at 2 (1983), 336 at 1 (I 982). You infoml us 
that the requestor has filed an EEOC complaint; however, the EEOC has dismissed the 
requestor's complaint and issued a Notice of Right to Sue letter dated April 21, 2006. The 
notice indicates that the complainant has the right to sue on the claim for ninety days 
following the date of receipt of the notice. You inform us that the district received the 
request for infonnation on October 9,2006, which is more than ninety days from the date of 
the notice. The district provides no further evidence of any objective steps toward litigation 
taken by the requestor. Accordingly, we conclude you have not established that the district 
reasonably anticipated litigation when it received the request for information, and the district 
may not withhold the iiifom~ation under section 552.103 on that ground. 

You assert that the slrbmitted infonnation is also exception under section 552.1 11 of the 
Government Code, which excepts from disclosure "an interagency or intraagency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency." This exception encompasses the deliberative process pri\,ilege. See Open Records 
Decision No. 61 5 at 2 (1993). The purpose of section 552.1 1 1 is to protect advicc, opinion, 
and rccorn1nendatio11 in the dccisioiial process and to encourage open and frank discussion 
in the deliberative process. See A Z ~ S ~ ~ J I  Y. City of Snn Antorzio:630 S.W.2d 391, 394 (Tex. 
App.-San Antonio 1082, no writ'); Open Records Decision No. 538 at 1-2 (1990). 

In Ope11 Records Decision No. 615, this office re-examined tile statutory predecessor to 
section 552.1 1 1  in light of the dccisioil in Tcvcls Depurtn2ent ofP~lhlic Snfef)' v. Gilhreatlz, 
842 S.W.2d 408 (Tcx. App.-Austin 1992: no writ). We determined that section 552.1 11 
excepts from disclosure only those internal commr~nications that consist of advice, 
recommendations, opinions, and other material reflecting the policymaking processes of the 
governmental body. See Open Records Decision No. 615 at 5. A governmental body's 
policyinaking functions do not encompass routine i~ltenial adnlinistrative or personnel 
matters, and disclosure of information about such matters will not inhibit free discussion of 
policy issues among agency personnel. Id.; see rilso L'itj. uf Gnrlrrnd 11. Drzllns Morning 
N ~ I ~ J s ,  22 S.W.3d 351 (Tex. 2000) (scction 552.1 11 not applicable to personnel-related 
comnlunications that did not involvc policyrriakiilg). A govcrnrnental body's policymaking 
r~irtctioi-is do include administrative and personnel ruatters of broad scope that affect t l ~ c  
governmental body's policy mission. Sec Open Records Decision No. 631 at 3 (1995). 
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Further, section 552.1 11 doesnot protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. See Open Records Decision 
No. 615 at 5. But if factual information is so inextricably intertwined with material 
involving advice, opinion, or reconimendation as to make severance of the factual data 
impractical, the factual information also may be witl~held under section 552.1 1 I .  See Open 
Records Decision No. 313 at 3 (1982). 

The district states that the information at issue contains the advice, opinions, and 
reconimendations regarding requests for reclassification of various district jobs. Having 
considered your arguments and representations and having reviewed the submitted 
information, we conclude that the district may withhold the information we have marked 
under section 552.1 11 of the Government Code. We note that the remaining documents 
include job analysis questionnaires and reclassification request fonns that were filled out by 
the employees whose jobs were being evaluated. Section 552.1 1 I only excepts the advice, 
recommendations, and opinions of employees and other individuals upon whom rests the 
responsibility for making policy decisions, and thus, the questio~lnaire answers by staff 
members do not fall under the deliberative process privilege. See ORD 615 at 5. Further, 
even though the district nlay have reviewed all of the submitted requests and questionilaire 
responses and used them to make reconimendations for policies and procedures for the 
district, the requests and questioiinaires themselves do not reveal the internal deliberations 
of the district. Id. Yo11 have also iiot derno~istrated that any of the remaining information 
reveals the internal deliberations of the district. Id. Accordingly, the district may only 
withhold the inforn~ation we have marked under section 552.11 1 of the Government Code. 
Therefore, the district may not withhold the remaining information on that ground. 

We note that some of the remaining infonnation may be excepted under section 552.11 7 of 
the Government Code. Section 552.1 I7(a)(l) excepts from disclosure the current and former 
home addresses and tclephoiie numbers, social security numbers, and fanlily member 
inforniation of cunent or former officials or enlployees o fa  governmental body \vho request 
that this information be kept confidential under section 552.024 of tlie Govenimcnt Code. 
Whether infonnation is protected by section 552.1 17(a)(l) must be determined at tlie time 
the request for it is made. See Open Records Decision No. 530 at 5 (1989). Pursuant to 
section 552.1 17(a)(l), the distl-ict must withhold this personal inforniation that pertains to 
a current or foniier employee of the district who elected, prior to the district's reccipt of the 
request for inforn~atiou, io keep such inforn~ation confidential. Such inforn~ation may not 
be \vithheld for individuals who did not make a timely electio~?. Therefore, to the extent that 
the inforlnation we liave marked under section 552.117 pelfains to a current or fornier 
employee ofthe distl-ict who timely elected to keep this infonnation confidential, the district 
must withhold this information under section 552.1 17. 

We note that some of the remaining information is excepted under section 552.1 37 of the 
Governinerit Code. Section 552.137 excepts from disclosure "a11 e-mail address ofalnember 
of the public that is provided for the purpose of com~nunicating electronically wit11 a 
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governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
5 552.137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that of the employee as a "member of the public," but 
is instead the address of the individual as a government employee. The e-mail address at 
issue does not appear to be of a type specifically excluded by section 552.137(c), and you do 
not inform us that a member of the public has affirmatively consented to its release. 
Therefore, the district must withhold the e-mail address we have marked under 
section 552.137. 

To conclude, the district may withhold the information marked under section 552.1 1 I .  The 
dlstrict must withhold the information marked under section 552.1 17 if it pertains to a 
current or forn~er employee of the district who timely elected to keep this information 
confidential. The district must also withhold the informationrnarked under section 552.137. 
The district must release the remaining information. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this rnling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governmental body wants to challenge this ruling, the governinental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
irl. $ 552.353(b)(3), (c). If the govem~ental  body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. In'. 
5 552.321(a). 

If this rnling requires thc govermmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsnit challenging this ruling pursuant to section 552.324 oftbc 
Government Code. I r  the governmental body fails to do one of these things, then the 
requcstor should report that failure to the attorney general's Open Government Hotlinc, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorriey. Id 5 552.3215(e). 
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If this ruling requires or permits the govemmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Id. § 552.321(a); Texas Dep't ofpub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govemmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar days of the date of this ruling. 

Sincerely, 

'open Records DiGision 

Ref: ID# 268 186 

Enc. Submitted docu~rlcnts 

c: Ms. Lc~la C. Feldman 
Brim, Amett, Robinett, Hanner, Conners & McCormick, P.C 
2525 Wallingwood Drive. B~~ilding 14 
Austin, Texas 78746 
(wlo enclosures) 


