
G R E G  A B B O T T  

December 19,2006 

Ms. Ann Forbes 
Paralegal 
Fort Worth Independent School District 
100 North University Drivc 
Fort Worth, Texas 76107 

Dear Ms. Forbes: 

You ask whether certain infonnation is subject to required public disclosure tinder the 
P~tblic Inforination Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 267876. 

The Fort Worth Independent School District (the "district") received a request for 
information pertaining to RFP# 05-255. You state that the district wi11 release some of the 
requested infomiation. The district takes no position on whether the slibinitted infonnation 
is excepted from disclosure, but you state that release oftliis info~n~ation may implicate ihe 
proprietaly interests of HTSD - Medicaid Finance and Consulting Services ("HISD"), Intlmed 
Electronic Management, Inc. ("Intl~ned"), Public Consulting Group ("Public Consulting"), 
Spectrum K12 School Solutions, Inc. ("Spectr~~rn"), Texas Association of School Boards 
("Texas Association"), and Texas State Billing Services. Inc. ("Texas State"). Accordingly, 
you inform us, and provide documentation sho\vi~ig, that you notified these coinpanies ofthe 
request and of their right to submit arguriieilts to this oftice as to why their infonnation 
should not be released. See Gov't Code i; 552.305(d) (per~i~ittiiig interested third pally to 
submit to attorney general reasons why recinesteil information should not be released); see 
cilso Open Records Decision No. 542 (1990) (detcrniiniilg that statutory predecessor to 
section 552.305 permits goven~menial body to rely on interested third party to raise and 
explain applicability of exception to disclosure ill  ceilain circtnnstances). We have 
considered the subluittcd argutnerits and reviewed the submitted infornlatioil. 
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Initially, we note that an interested third party is allowed ten business days after the date of  
its receipt of a governmental body's notice under section 552.305(d) of  the Government 
Code to submit its reasons, if any, as to why requested information relating to that party 
should be withheld from disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of 
this letter, HISD, Intlmed, Public Consulting, Texas Association, and Texas State have not 
submitted coinments to this office explaining why any portion of the submitted information 
relating to them should not be released to the requestor. Thus, bve have no basis to conclude 
that the release of any portion ofthe submitted information relating to HISD, Intlmed, Public 
Consulting, Texas Association, and Texas State would implicate their proprietary interests. 
See Gov't Code $ 552.110; Open Records Decision Nos. 552 at 5 (1990) (party must 
establishpri~~zu facie case that inforn~ation is trade sccret), 661 at 5-6 (1999) (stating that 
business enterprise that claims exception for con~n~ercial or financial information under 
section 552.1 10(b) must show by specific factual evidence that release of requested 
infomlation $vould cause that party substantial competitive harm). Accordingly, we conclude 
that the district may not withhold any portion of the submitted information based on the 
proprietary interests of HISD, liitlmcd, Public Coiisulting, Texas Association, and Texas 
State. 

Next, Spectrum asserts that the references iii its proposal are protected under section 552.102 
of ihc Government Code. Section 552.102 excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly  inw warranted invasion of  
personal privacy." Gov't Code 5 552.102(a). This office has found that section 552.102 
only applies to infolnnation in the personnel file of an employee of a govcrnn~ental body. 
Since the information Spectrum seeks to \vithhold is not in the persoiinel file of any 
employee of a govern~nental body, we deier~nine that section 552.102 is inapplicable to this 
information, and it may not be withheld on this basis. 

Spcctriirn also argues that a portion of the pl-icing chart in its proposal is exccptcd k o n ~  
disclosure under section 552.1 10 of the Government Code. Sectioii 552.1 10 protects the 
proprietaryinterests ofprivate parties by excepting from clisclosure two types ofinfonilation: 
(1) "[a] trade secret obtained from a person and privileged or confidential by statute or 
judicial decision," and (2) "conlmercial or financial iiifo~r~nation foi- which i t  is dernonstratcd 
based on specific factual evidence that disclosure would cause substas?tial con~petitiveharni 
to thc person from whom the. infomiation was obtained." Gov't Code 5 552.1 10(a)-(b). 

1 he Texas Supreme Court has adoptctl the defi~i~tion of ,I "tidde sccret" from section 757 
of tllc Restateirienl o f7  orts, \\Iiich holds ,I "trade secret" to hc 

any fornii~la, pattern, device or conipilation of infon~iation which is used in 
one's business, and wl~ich givcs him an opportunity to ohtain an advantage 
over coiripetitors who do riot know or use it. It nray be a fbrn~uia for a 
chemical coiiipound, a process of manufa~.ttir-ing trcating or prcsenring 
ruatcrials, a pattern for a machinc or other device, or a list of custoiucrs. 
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It differs from other secret information in a business . . . in that it is not 
simply information as to a single or ephemeral event in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in 
the operation of the business . . . . [It may] relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebates or other concessions in aprice list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1 939); see also Hj.cle Corp. v. FIzrffirzes, 3 14 S.W.2d 
763,776 (Tex. 1958), cert. rlerzierl, 358 U.S. 898 (1958). Ifthe governmental body takes no 
position on the application of the "trade secrets" compolient of section 552.1 10 to the 
information at issue, this office will accept a private person's claim for exception as valid 
under that component if that person establishes aprinzafncie case for the exception and no 
one submits an argument that rebuts the claim as a matter of law.' See Open Records 
Decision No. 552 at 5 (1990). We cannot conclude, however, that section 552.110(a) is 
applicable unless it has been sho\vn that tlie information meets the definition of a trade secret 
and the necessary factors have been demonstrated lo establish a trade secret claim under 
section 552.1 10(a). See Open Records Decision No. 402 (1983) (add!-essing statutory 
predecessor). 

Section 552.1 10(h) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
ofthe infomlation a1 issue. See also Open Records DecisionNo. 661 at 5-6 (1 999) (business 
enterprise must show by specific factual evidence that release of information would cause 
it substantial competitive harm). 

Spect r~~m infoilus this office that the pricing char-i contaiils its proposed pricing and pricing 
coilcessions for the RFP at issue. Spcctrum also informs this office that the pricing chart 
contains the pricing that it provides to the district undera cun-ent contract. We note that the 
pricing infomyation of a winning bidder is generally not excepted under section 552.1 1O(b). 

"l'lre Restatement of'roris lists tire follo\ving six factors as indicia of u.!lether itiforriiatio~i constitutes 
a trade secret: 

( I )  t l ~ c  cxtctit to \\:hicb the infortnation is kno\%?r ontside of [tile coinpnny]; 
(2) tlie eaterit to which if is knorvn by cniployccs and oilier iiivolved in jtlic coiiipatiy's] 
business; 
(3) tlie extent ofmeasores taken by [tlre conrpaiiy] to guard the secrecy oftlie infomation; 
(4) iiie value of the infoi-mation to [tlrc conipany] and [its] competitors; 
( 5 )  tire atmount of effort or money expended by [the company] in developing the inionnation: 
(6) tlie case or difficulty with which the information could bc propcrly acquired or duplicated 
by otlrcrs. 

Rns~i~h.i.IihlI~N~l'Oi:l'OR.IS 9 757 ct~it. b (1939): sec li/.sv Open Records 1)ccision Nos. 3 I9 at 2 (1982). 306 at 2 
(1982). 255 at 2 (1980). 
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See Open Records Decision No. 514 (1988) (public has interest in knowing prices charged 
by govemment contractors). Seenenernlly Freedom ofhfomlation Act Guide & Privacy Act 
overview, 219 (2000) (fideralcases applying analogous Freedom of information Act 
reasoning that disclosure of prices charged govemment is a cost of doing business with - - - 
govemment). Therefore, tile district may not witllhold Spectrum's pricing in the current 
contract under section 552.1 lO(b). However, we find that the release ofthe proposed pricing - .  - 
and pricing concessions, which we have marked, would cause Spectrum substantial 
competitive harm. The district must withhold this infom~ation under section 552.1 10(b). 
Furthemiore, we deternline that Spectrum has not demonstrated that the pricing infonilation 
in the current contract constitutes trade secret infomiation. See RESTATEMENT OF TORTS 
5 757 cmt. b (1939) (information is generally not trade secret if it is "simply information as 
to single or ephemeral events in the conduct of the business" rather than "a process or device 
for continuous use in the operation of the business"). Accordingly, the district may not 
withhold the pricing information in the cnrrent contract under section 552.1 10(a). 

The remaining infonnation contains insurance policy numbers subject to section 552.136 of 
the Government Code.' Section 552.136 states that "[nlotwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assenihled, or maintained by or for a governmental body is confidential." Gov't 
Code $552.1 36. The district must therefore witl~liold the insurance policy nilmbers we have 
marked under section 552.136. 

In summary, the district must witl~hoid tile information wc have marked under sections 
552.1 10 and 552.136 of the Government Code. The remaining submitted information must 
be released to the requestor. 

This letter rnling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this niling must not be relied npon as a previous 
determination regarding any other records or any otlier circunislanccs. 

This ruling triggers iiilportant deadlines regarding tlic rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies arc prohibited 
froni asking the altorncy general to reconsider this ruling. Gov'l Code $ 552.30I(f). If the 
governmental hody wants to challengc this r~~l ing,  tlie goven~tnental body must appeal by 
filing suit in Travis County within 30 calendardays. Id. 9 552.324(b). In order to get thc fill1 
benefit of such a11 appeal, the govcrnmcntal body musl filc suit within 10 calendar days. 
Id. rj 552.353(b)(3), (c). If the govei-nmental body docs not appeal this niling and the 
govenimental hody does not cotiiply with it, tlicn both the requestor and the attorney 
general have tlie right to file suit against the govei-nmcntal body to enforce this r~tling. 
Id.  $ 552.321(a). 

"Flie Oltice of tile Attorney Geiierai will raise a inandatory exception like section 552.136 oil behalf 
of a goi~ernii~ental hod),. but orilinarily \v~ll not raise other escej~tions. St? Opeii ilccords Decision Nos. 481 
(1987), 4SO (1987),470 (1987). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a con~plaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or pennits the governmental body to withhold ail or some of the 
requested infonnation, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552331(a); Texas Dep'f o fP~ /b .  Safety v. Gllbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Tamara L. Harswick 
Assistant Attomcy General 
Open Records Division 

Ref: ID# 267876 

Enc. Submitted documents 
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C: Ms. Gary L. Tyler 
Chief Executive Officer 
Mecca Tech, Inc. 
5840 Enterprise 
Lansing, Michigan 4891 1 
(W/O enclosures) 

Mr. Charlene Cross 
HISD - Medicaid Finance and Consulting Services 
1100 Roy Street 
Houston, Texas 77007 
(wio enclosures) 

Mr. Willianl A. Gilcrease 
Intlmed Electronic Management, Inc. 
4141 Pinnacle Street, Suite 220 
El Paso, Texas 79902 
(wlo cnclosures) 

Mr. Christopher Connor 
Public Consulting Group 
505 East Huntland Drive, Suite 380 
Austin, Texas 78752 
(wio enciosurcs) 

Ms. Allison Duquette 
Spectnim K12 School Solutions, Inc. 
901 Dulaney Valley Road, Suite 800 
Towson, Maryland 21204 
(wio enclosures) 

Mr. Chris Szaniszlo 
Texas Association of School Boards 
P.O. Box 400 
Austin, Texas 78767-0400 
(wlo enclosures) 

Ms. Laura J .  Ewen 
Texas State B~llmg Services, lnc 
PMB 475 
1807 West Slaughter Lane, #200 
Austin, Texas 78748 
(W/O enclosures) 


